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Employment Relationship Problem

[1] With the lodging in the Authority of a statement of problem, Iva Grant initiated 

an investigation of her employment relationship problem.  

[2] Her problem is an allegation that she was unjustifably dismissed by one or other 

of closely associated registered companies Carrington Resort Jade LP (Carrington 

Resort) and Carrington Holiday Park Jade LP (Carrington Holiday Park).   They are the 

first and second respondents and will be referred to in this determination collectively 

as the Carrington companies.  

[3] The General Manager of the companies and the CEO of their parent company 

is William Tan, the third respondent.   

[4] Ms Grant alleged that in relation to her employment, Mr Tan aided and abetted 

a breach of good faith by her employer, to a degree rendering him liable to a penalty 

under s 4A of the Employment Relations Act 2000 (the ER Act).

[5] Ms Grant brought forward further issues for investigation, arising from her 

entitlements to paid annual leave and public holidays.   She also alleged her employer 

had breached formal directions given by the Authority, which had required the 

Carrington companies to provide information including wages and time, and holiday 

and leave records, to enable Ms Grant’s problem to be fully investigated.    The 

Carrington companies were alleged to have become liable for penalties for their 

breaches of those directions.

Obstruction or delay of the Authority

[6] During its investigation the Authority warned the Carrington companies and Mr 

Tan of their potential liability to pay penalties for obstructing or delaying the Authority.    

This caution was given after it appeared that earlier directions of the Authority had not 

been complied with. 

Statement in reply

[7] Although the Carrington companies and Mr Tan had been required by the 

Employment Relations Authority Regulations 2000 to lodge a statement in reply by the 

end of July 2022, they did not do so until 15 March 2023, long past the 14 day time 



limit set by the Regulations for responding.   The Authority had given 15 March 2023 

as the deadline for obeying a compliance order issued to the respondents on 22 February 

2023.   Leave was not expressly sought as it should have been to lodge the statement in 

reply out of time, but nevertheless the document has been considered by the Authority.    

[8] The three respondents have denied all the claims and allegations made against 

them by Ms Grant the applicant.

[9] The Carrington companies claim they were fair and reasonable employers in all 

respects, and that they acted in good faith throughout Ms Grant’s employment by them.   

They say they complied fully with their employment agreements and the applicable 

legislation, including the Wages Protection Act 1983 and Holidays Act 2003.   

[10] In their statement in reply the respondents explained the dismissal of Ms Grant 

as a decision which was based on;

2. ….. the applicant’s dishonesty and patterned notorious, 

aggressive behaviour towards the management over time.  

The applicant’s behaviour could not be further tolerated.

[11] The decision was further explained to be made;

j. ….. after the respondents CEO [was] threatened by violence 

from the applicant and her male friend storming into the office 

of the respondent.

k. The applicant had a history of threatening the management, 

using her title of being one of the local marae’s representatives 

to weigh in as a vocal person.

l. Terminating a casual employment agreement due to 

seasonality and employer’s discretion is a way of 

management, giving effect to the agreement and that is what a 

casual agreement was purposely drawn up for.

[12] The respondents in their reply emphasised that they had carried out a thorough 

and fair investigation into Ms Grant’s conduct.   They claimed the decision to dismiss 

was made after ‘ineffective communication’ with Ms Grant and a ‘violent threat’ from 

her.



Investigation meeting

[13] The Authority’s investigation meeting held on 4 May 2023 at Kerikeri, was 

attended by Ms Grant, her partner Hugh Cotter, and Mr Tan.    Another witness who 

had intended to be present, Tracey Waters, was unwell and could not attend.  She had 

been Housekeeping Manager and the immediate manager of Ms Grant at the time of 

her dismissal in May 2022.

[14] Ms Water’s evidence was subsequently taken on 23 May 2023 by audio-visual 

link.  The respondents had earlier confirmed through Mr Tan that they would join that 

link, but without reasonable explanation they failed to.   They were informed by 

directions of the Authority of the material evidence Ms Waters had given to the 

Authority, and they were given an opportunity to respond to that evidence.  

[15] This determination is given in accordance with s 174E of the ER Act and does 

not therefore fully record all the evidence or information considered by the Authority, 

or submissions received.

[16] Despite the failure of the Carrington companies and Mr Tan to lodge a statement 

in reply within the time required, everything Mr Tan said in evidence for the 

respondents and submissions he made on their behalf, has been fully considered in 

giving this determination.   The statement in reply and information provided with it 

have also been considered, as have the extensive wages and time records including time 

sheets, which were not provided until 31 May 2023.

[17] A strike out application was made on behalf of Carrington Holiday Park and Mr 

Tan on 15 March 2023, about eight months after the statement of problem had been 

served.   Although that application suffered from excessive and unexplained delay, it 

too was considered.   The Authority found it had no factual or legal merit.  

Ms Grant was employed by both Carrington companies 

[18] There is no dispute between the parties that on 21 October 2019 an individual 

employment agreement (IEA) was entered into between Ms Grant and the company 

Carrington Resort.   It provided for ‘casual’ employment in the position of Housekeeper 

at 109 Matai Bay Road, Karikari Peninsula, the address of the resort.   



[19] There is also no dispute that over a year later, on or about 30 November 2020, 

a new IEA was entered into by Ms Grant, this time with the company Carrington 

Holiday Park.   It provided for employment as a ‘Casual Cleaner/Housekeeper’ at 17 

Whatuwhiwhi Road, the address of the Whatuwhiwhi Top Ten Holiday Park.

[20] The resort and the holiday park are only a few minutes apart by car. The resort 

offers high-class hotel style accommodation, a championship-standard 18 hole golf 

course and other leisure activities and amenities.   The Holiday Park is close to Perehipe 

Beach and offers different types of accommodation, including camp sites, cabins, 

chalets, and villas.

[21] The two Carrington companies run their businesses separately although they are 

closely associated.   Separate records were kept, including wages and time records. 

Written IEA’s had the name of Carrington Resort or Carrington Holiday Park on them.   

On occasions, employees of the former company who normally worked at the resort, 

would be seconded for a day or two to perform work at the holiday park but without 

becoming employed by the latter company. 

[22] The Authority finds that Ms Grant worked as an employee of the Carrington 

Resort company from 19 October 2019 until about 30 November 2020.   The first Pay 

Date shown on the records the respondents produced is 27 October 2019.   She received 

amounts of pay on each of 50 weeks for the 12 months until the Pay Date 1 November 

2020.   Those records are in the name of Carrington Resort.

[23] On or about 30 November 2020, Ms Grant commenced new employment with 

the Carrington Holiday Park company.   The records show the date as, ‘start 30-11-20’.   

The first Pay Date is shown as 6 December 2020.   Those records are in the name of the 

Carrington Holiday Park.

[24] They show ‘finish 19-12-21’, a date more than 12 months after Ms Grant started 

employment with Carrington Holiday Park.

[25] There is no dispute that around that date of 19 December 2021, Ms Grant was 

offered employment back at Carrington Resort, which she accepted.  Her first Pay Date 

is shown in the records as 26 December 2021.    Her last Pay Date is shown as 22 May 

2022.



[26] On Wednesday 18 May 2022 a dismissal letter was written and signed by Mr 

Tan.    It gave Ms Grant one days’ notice, which was to be paid in-lieu.    No reason 

was given in the letter for this action, although reference was made to Clause 12.1 of 

the signed ‘Casual’ IEA.  Perhaps the reference was meant to be Clause 14.1 which 

provides for a 1-day notice period, or for pay in lieu of notice which Ms Grant received.    

No written IEA with Carrington Resort when Ms Grant returned

[27] The Authority finds that there was no written IEA for Ms Grant’s second period 

of employment with Carrington Resort.   Another IEA was not signed when she 

returned and one was not given to her.   Tracey Waters the Housekeeping Manager who 

offered Ms Grant the employment, confirmed she had not arranged for one because she 

assumed someone else had looked after that detail.    

[28] The IEA of 19 October 2019 was no longer in force or effective after Ms Grant 

resigned in November 2020, to go and work for Carrington Holiday Park under a new 

IEA with a different employer.  The original October 2019 IEA was not revived upon 

the return of Ms Grant to Carrington Resort.   At best, provided they were not 

inconsistent, the terms of it could be implied into those of the oral IEA entered into in 

about December 2021, when Ms Grant went back there.   

[29] The Authority finds that Ms Grant returned to work for Carrington Resort with 

new employment, in late December 2021.   This was not resumed employment, 

continuing on from her original engagement with the company in 2019, which had 

ceased when Ms Grant went to work for Carrington Holiday Park in December 2020.    

There was no transfer of employment between the Carrington companies.  With each 

change Ms Grant had formally resigned and accepted an offer of new employment.

Casual or permanent employment

[30] Both written IEA’s with the Carrington companies referred to Ms Grant’s 

employment as ‘casual’.   When Mr Tan dismissed Ms Grant in May 2022, in his letter 

he referred to her as a casual employee and for that reason entitled to notice of only 1 

day.  The respondents in their statement in reply rely on this to justify the dismissal, as 

well as serious misconduct in the form of ‘dishonesty’, ‘aggressive behaviour’ and 

‘threatened violence’. 



[31] The question of the permanency or continuity of Ms Grant’s employment is 

important to any consideration of the justification for her dismissal.   The respondents 

have acknowledged she was dismissed.   That form of termination was confirmed in Mr 

Tan’s letter of dismissal.

[32] The question is also important to any consideration of Ms Grant’s entitlements 

to paid annual holidays and paid public holidays.

Nature of casual employment 

[33] Merely labelling a position as ‘casual’ in an employment agreement, does not 

on its own determine that an engagement is casual in practice.   As the Employment 

Court observed in Rush Security Services v Samoa1, regularity of work and continuity 

of the employment relationship may indicate ongoing as opposed to casual 

employment.

[34] The Court in its judgment reproduced the following passage from a Canadian 

case2;

What is a genuine casual employee?   In the notion of casual work 

there is an element of chance or a chance factor which requires that 

the voluntary and immediate availability of a potential employee 

coincide with the unforeseen need of an employer to have work done.    

Conversely, as soon as the need is foreseeable, only part time-work 

is automatically created: the employee is not a casual worker but a 

part-time one. …. Casual employment is therefore the product of a 

given employer’s unforeseen need to have work performed and the 

chance, random and voluntary availability of a given employee.     

[35] The Court also set out indicia developed in other cases to determine whether 

employment is casual or permanent.   Those are3;

• the number of hours worked each week;

• whether work is allocated in advance by a roster;

1 [2011] ERNZ 536, at [25]
2 At [28] 
3 At para [28]



• whether there is a regular pattern of work;

• whether there is a mutual expectation of continuity of 

employment;

• whether the employer requires notice before an employee is 

absent or on leave 

• whether the employee works to consistent starting and finishing 

times.

 

Ms Grant was a permanent employee

[36] The evidence given to the Authority strongly supports a finding that Ms Grant 

was employed by Carrington Resort in December 2021 as a permanent Housekeeper, 

part-time.   That position itself is usually core work in any hospitality or accommodation 

business, but the wages and time records kept by Carrington Resort put the matter 

beyond doubt.   They show that from when Ms Grant started until May 2022 when she 

was dismissed, she worked every week usually for at least four days.  

[37] Those days of work were rostered each week in advance, with a copy of the 

roster displayed to staff the week before.  

[38] Ms Waters confirmed in her evidence that she had offered Ms Grant 

employment with Carrington resort for a minimum of 20 hours a week, which were to 

be worked over four set days, Wednesday, Thursday, Friday, and Saturday.   Ms Waters 

made up the roster for each week in which usually between 24 to 30 hours were required 

to be worked.

[39] Ms Water’s opinion was that Ms Grant was not a casual employee.   She thought 

Ms Grant would have been retained if there was any need to reduce staff.     

[40] Although there was a Casual Employment Engagement Sheet made out in the 

name of Ms Grant, it was not signed by her or Carrington Resort.  The Sheet produced 

to the Authority was not filled in with any hours or days of work.   Ms Waters said the 

Sheet, which was the last page of the 2019 written IEA, had not been in use.   A similar 

form has not been produced for the December 2021 engagement from which Ms Grant 

was dismissed. 



[41] The Authority finds that the same or very similar housekeeping work patterns 

were followed from October 2019 until Ms Grant went to work for Carrington Holiday 

Park.  The records although incomplete for the 12 months between December 2020 and 

December 2021 also show the same or very similar patterns of housekeeping work at 

the Holiday Park.   

[42] Ms Grant’s employment did not terminate during Covid-19.   She did not change 

to become a casual employee after being a part-time permanent employee.   Neither 

was she employed on a fixed or limited term basis.

[43] Throughout her entire employment from 2019 to 2022, the Authority finds Ms 

Grant was a part-time permanent employee, although that was under three separate 

IEA’s, two of which were written and one unwritten.

[44] It follows that her dismissal by Carrington Resort cannot be justified through 

her being employed under a ‘casual employment agreement’, a claim made in the 

statement in reply. Ms Grant was not employed under such an agreement.  

[45] Had she been a casual employee, the period of engagement would have been for 

at least a period of four days, Wednesday to Saturday, and her termination on 

Wednesday 18 May would have been a dismissal before the period of employment had 

ended.  In that event the actions of Carrington Resort would still have to be shown to 

meet the statutory test of justification at s 103A of the ER Act.

Claims for holiday pay

[46] As a permanent employee, Ms Grant was entitled to annual and public holidays, 

and holiday pay, in accordance with the particular provisions of the Holidays Act 2003 

applying to permanent employees.   

[47] In her statement of problem Ms Grant has sought pay for four weeks annual 

holidays from both Carrington Resort, her first employer, and Carrington Holiday Park, 

her second.     

[48] Although she was employed by each company for more than 12 months, she 

received an 8% holiday pay loading with her weekly pay instead of having four weeks 

paid holidays in each year of employment.  



[49] Ms Grant claims that she worked on public holidays but may not have been 

permitted an alternative day off, or paid for that entitlement when her employment 

ended with each Carrington company.          

[50] Although Mr Grant requested a copy of the holiday and leave records required 

to be kept by the Carrington companies, they were not provided and without them she 

was hindered in confirming her entitlements and establishing the amount of any claim.   

The records were eventually provided after the Authority gave directions, issued a 

compliance order and warned the respondents that they were obstructing or delaying 

the Authority.  

Public holidays     

[51] There were 21 public holidays while Ms Grant was employed at Carrington 

Resort, and 11 while employed at Carrington Holiday Park.    

[52] The Authority is satisfied from an examination of the records produced that 

during her employment with both companies, she was paid at T1½ when she worked 

on any public holiday, and she was also allowed an alternative day off on pay.   The 

records show she was paid when she did not work if the public holiday was otherwise 

a working day, but not paid if it was not such a day.  A Monday, when many public 

holidays are taken, was not usually a working day for Ms Grant.

[53] The records show that the public holiday requirements of the Holidays Act 2003 

were consistently applied correctly by Carrington companies throughout Ms Grant’s 

employment.   There are no further entitlements due to her for public holidays and no 

orders are required to be made against any of the respondents in that regard.

Annual holiday pay

[54] Compliance with the annual holiday pay requirements is a different matter. 

Throughout her employment with both Carrington companies, Ms Grant received an 

8% loading for annual holiday pay. The written IEA’s expressly provided that she 

would not be entitled to annual holidays because she would not be employed for 12 

months.    If she was not a casual, the payment of 8% was in breach of the Holidays Act 



whenever her employment continued for longer than 12 months.  In that event she 

became entitled to annual holidays on pay.

[55] In the second Carrington Resort employment, the 8% loading although not 

permitted for a permanent employee, can be set off against the entitlement to four weeks 

holidays on pay, because the period of employment was less than 12 months and she 

had not become entitled to the four weeks of paid leave.  She was employed for about 

five months before her dismissal in May 2022.

[56] In the first employment at Carrington Resort her employment was for about 14 

months, and in the Carrington Holiday park employment the period was 12 months.

[57] A calculation must be made of her entitlement to four weeks leave on pay in 

each employment over 12 months and the Carrington companies will be required to pay 

that.

[58] The fact that Ms Grant received the 8% loading in each period over 12 months 

does not lead to a set-off, because s 28(4) of the Holidays Act provides that the correct 

entitlement must be paid ‘despite’ the 8% received with each pay.   The 8% payments 

are therefore not recoverable after a 12 month period of employment.  This could be 

viewed as a disincentive to an employer who regularly pays holiday pay with wages to 

permanent employees.

[59] The 8%, as well as being regularly paid and received by an employee, will also 

become part of ‘gross earnings’ for the purposes of calculating the holiday entitlement 

of a permanent employee.   The definition of gross earnings at s 14(a)(iii) of the 

Holidays Act, includes ‘payment for an annual holiday pay’ 

[60] Under s 16(1) of the Holidays Act, the entitlement of Ms Grant is not less than 

four weeks paid annual holidays after 12 months continuous employment.

[61] The calculation of the holiday pay entitlement is required to be made under             

s 21(2)(b) of the Holidays Act at the greater of the rate of Ms Grant’s ordinary weekly 

pay as at the end of her employment, or her average weekly earnings in the last 12 

months of her employment. 



(a) First Carrington Resort employment - annual holiday pay entitlement 

[62] The Authority is satisfied that Ms Grant was permanently and continuously 

employed by Carrington Resort, from on or about 21 October 2019 until on or about 30 

November 2020.

 

[63] The Authority has assessed the holiday pay entitlement from the MYOB Payroll 

records, using the gross earnings and taxable allowance amounts shown for the four 

Pay Dates of 8, 15, 22 and 29 November.   The total is $1,885.28.   From this is 

subtracted the employer’s 3% contribution to Ms Grant’s Kiwisaver (s 8(1)(b)(v) of 

Holidays Act).   Dividing by 4 (s 8(2) of the Holidays Act), ordinary weekly pay is 

$457.18.

[64] Four weeks at ordinary weekly pay is $1,828.73.

[65] Carrington Resort is ordered to pay annual holiday pay of $1,828.73 gross to 

Ms Grant under s 74(1)(a) of the Holidays Act.      

[66] Interest is to be paid on that amount from 30 November 2020 until it is paid 

in full. 

(b) Carrington Holiday Park employment – annual holiday pay entitlement

[67] The Authority is satisfied that Ms Grant was permanently and continuously 

employed by Carrington Holiday Park , from on or about 30 November 2020 until on 

or about 19 December 2021.

[68] From the MYOB Payroll records, for the four Pay Dates 7 and 14 September, 

and 12 and 19 December, total gross earnings including taxable allowances is 

$1,488.24.  From this is subtracted the employer’s 3% contribution to Ms Grant’s 

Kiwisaver.

[69] Four weeks at ordinary weekly pay is $1,443.60.

[70] Carrington Holiday Park is ordered to pay annual holiday pay of $1,443.60 

gross to Ms Grant under s 74(1)(a) of the Holidays Act.



[71] Interest is to be paid on that amount from 19 December 2021 until it is paid in 

full.

(c) Second Carrington Resort employment – annual holiday pay entitlement

[72] This employment from December 2021 until May 2022 was for less than 12 

months.   The 8% loading Ms Grant received did not lead to any loss of monetary 

entitlement.   No orders are required for this final period of employment.

     

Ms Grant’s dismissal

[73] On Thursday 12 and Friday 13 May 2022, Ms Grant with another employee was 

working at one of the large Carrington Resort houses (‘house 49’), getting it ready for 

guests.  On the Friday she was approached by Mr Tan who began to pointedly question 

her about the time being taken to clean that house.  Mr Tan said she had taken too long.

[74] Soon after, Ms Grant reported her encounter with Mr Tan to her manager Ms 

Waters.  She complained that she had become aware that Mr Tan had been at house 49 

examining it on the Thursday, but without making his presence known to her.   She 

regarded him as creeping about.    

[75] Ms Grant gave Ms Waters a written breakdown of all the work she had done at 

house 49, in carrying out the written instructions given to her to do that job on 12 and 

13 May.

[76] On Tuesday 17 May in the following week, Ms Grant’s day off, she was told by 

Ms Waters that Mr Tan had instructed that her pay, due later in the week, was to be 

held back.   This was to enable a check to be made of the time Ms Grant had taken to 

clean house 49.   

[77] Ms Grant was disturbed by this and asked Ms Waters to arrange a meeting for 

her with Mr Tan.  She said she would not return to work until it was arranged, as she 

felt ‘singled out and wrongly accused of falsifying my timesheet.’ 

[78] On Wednesday 18 May in the morning, Ms Grant by email message asked Ms 

Waters for confirmation by 1pm that her wages would be paid as usual and without 



deduction.  In her email she said it was her understanding that an employer could not 

withhold wages without the consent of an employee, or at least discussion with them. 

[79] Ms Grant advised Ms Waters that she would be happy to meet Mr Tan and 

discuss his concerns about her timekeeping, which had surprised her and caused her 

stress and anxiety.   She hoped there had just been a misunderstanding on his part and 

an amicable conclusion could be reached.   

[80] At 1.54pm on Wednesday, Mr Tan requested Payroll to process Ms Grant’s 

timesheet as submitted.  By then Ms Waters had checked it against the work she had 

instructed Ms Grant to do.    She advised Mr Tan the time recorded was justified.  

[81] When Ms Waters asked Mr Tan to meet Ms Grant, he replied by email that he 

had no time to do that.  Ms Grant then asked if she could come to the office to see Mr 

Tan and Ms Waters agreed.

[82] Ms Grant and her partner Hugh Cotter as support person, entered the Resort 

reception area at about 12.30pm and saw Mr Tan talking to a contractor.   When he had 

finished, she asked Mr Tan if they could speak.  Mr Tan said he did not have time and 

that she should make an appointment.  When he walked away to his office, Ms Grant 

and Mr Cotter followed.

[83] A heated exchange of words then took place over several minutes. The meeting 

was recorded by Mr Cotter, without Mr Tan’s knowledge to begin with, and a transcript 

has been produced.

[84] During the meeting it was arranged that Mr Tan would meet Ms Grant on Friday 

morning at 10am.   The meeting ended when Mr Tan asked Ms Grant to leave, saying 

he had no time then for her.    She confirmed she would attend the Friday meeting, 

before leaving with Mr Cotter.

[85] During the meeting Mr Tan several times responded to Ms Grant by saying she 

could ‘sue’ him.   He said to her that he was about to terminate her contract.

[86] Mr Tan has given evidence that during this heated meeting Mr Cotter acted in a 

way that made him fear he was about to be physically assaulted.   Mr Cotter’s conduct 

he said, had included rolling up his sleeves to display the tattoos covering his arms.  In 

their statement in reply the respondents alleged there had been threats of violence from 



Mr Cotter and Ms Grant, both of whom it was claimed had ‘stormed’ into Mr Tan’s 

office.   The respondents stated the decision to dismiss was made because of this 

threatening conduct.  

The dismissal letter and Trespass Notice

[87] After Ms Grant and Mr Cotter had left Carrington Resort on Wednesday 

afternoon, Mr Tan prepared and signed a four-line dismissal letter addressed to Ms 

Grant.   The letter advised only that she was dismissed with one days’ pay in lieu of 

notice, in accordance with ‘the signed casual employment agreement’.  Mr Tan gave no 

reasons for the dismissal.

[88] At the same time Mr Tan signed a Trespass Notice he printed off from an on-

line form.  It was addressed to Ms Grant and warned her to stay off Carrington Estate 

and Whatuwhiwhi Top 10 Holiday Park indefinitely.    She was warned she could be 

fined up to $1,000 or imprisoned for up to 3 months if she entered those places.   The 

Notice was expressed to be effective from that day, 18 May. 

[89] Mr Tan instructed his staff to deliver the dismissal letter and the Notice to Ms 

Grant, but they were left pushed into a fence at the wrong address. The occupant of that 

property worked at Carrington Resort and knew Ms Grant, so she rang to advise there 

was an envelope meant for her.  When Ms Grant asked for it to be opened, she learned 

from her colleague that she had been dismissed and trespassed.

[90] Since she had not been personally served with the Trespass Notice or dismissal 

letter, Ms Grant went to work on Thursday 19 May hoping she could talk to Mr Tan 

about what had happened the day before.   She did not see him, and Ms Waters showed 

no sign that she was aware of her dismissal.

[91] Mr Tan told Ms Waters about the dismissal at 4.35pm on Thursday.  Ms Waters 

then commiserated by text with Ms Grant who asked her to find out from Mr Tan what 

the grounds of termination were.   Ms Waters (Tracey) sent Mr Tan an email at 5pm, 

saying;

Iva has asked on what grounds was she terminated?



[92] Mr Tan replied about 15 minutes later;

You ought to ask her Tracey, papers were served on her 

yesterday.

[93] Later that day Ms Waters sent Ms Grant copies of the dismissal letter and 

Trespass Notice, given to her by Mr Tan.  

[94] The next morning, Friday 20 May, Ms Grant was visited at her Matai Bay home 

by two men from Carrington Resort.  They gave an envelope containing the dismissal 

letter and Trespass Notice.   Ms Grant told the Authority she felt numb to receive the 

documents.

[95] Mr Cotter was not served with a Trespass Notice.

[96] Ms Grant did not return to work or attend the meeting at Carrington resort 

previously arranged for 10am on Friday.

[97] On Monday 23 May she emailed Mr Tan seeking an explanation for the 

‘extreme measures’ he had taken.   She gave an outline of events from Thursday 13 to 

Friday 20 May, concluding her message by saying Mr Tan had not allowed an 

opportunity to engage in any sort of mediation process.   Mr Tan did not reply.

Justification for the dismissal

[98] The Authority has found that Ms Grant was not a casual employee and that her 

employment ended with dismissal from continuing employment, not by the operation 

of a casual or fixed term agreement.   The letter signed by Mr Tan on 18 May confirms 

that Ms Grant was dismissed.

[99] As Ms Grant’s employer, Carrington Resort must justify the dismissal under the 

test of s 103A of the ER Act.

[100] Justification is to be assessed by the Authority on an objective basis, by 

considering whether the actions of Carrington Resort were what a fair and reasonable 

employer could have done in all the circumstances at the time the dismissal occurred.    



[101] Minor defects found in the procedure or process followed by Carrington Resort, 

are not to lead the Authority to determine that dismissal was unjustified if the employee 

was not treated unfairly.  

Section 103A(3) considerations

[102] At s 103A(3) of the ER Act several factors are set out that the Authority must 

consider in assessing justification.       It may also consider any other matters it thinks 

are appropriate.

[103] These are to be considered in this case against the overall situation that no 

discernible disciplinary process was followed.  The dismissal seemed to be a 

spontaneous action, taken without consultation, warning or notice of any kind.   Mr 

Tan’s indication given during the heated Wednesday meeting, that he was considering 

termination, was the only sign that dismissal was in the wind. 

[104] In all the circumstances, any legitimate performance or conduct concerns the 

employer had about Ms Grant could only have been to do with her timekeeping for the 

work at house 49, or with her allegedly threatening or intimidating behaviour during 

the heated meeting on Wednesday 18 May. 

The statutory factors

[105] The first s 103A(3) factor is whether the employer sufficiently investigated the 

allegations against the employee before dismissing.   To the extent the timekeeping 

issue led to any allegations, it was investigated with Ms Waters and Mr Tan eventually 

approved her pay.    Possibly it could have been investigated at the proposed Friday 

morning meeting, but the Wednesday dismissal and Trespass Notice were actions of 

the employer which effectively cancelled that meeting.

[106] No allegation about threatening or intimidating conduct was made or 

investigated before the dismissal.

[107] The second factor is whether the employer raised concerns before dismissing.  

Ms Grant was aware that Mr Tan had concerns about her timekeeping at house 49.   She 

addressed those concerns with Ms Waters, who in turn advised Mr Tan that there was 



no basis for them.   They were not raised as a prelude to possible dismissal, which for 

Ms Grant came quite out of the blue.

[108] Nor were any concerns raised about Ms Grant’s conduct during the heated 

meeting on Wednesday.

[109] The third factor is whether the employer gave the employee a reasonable 

opportunity to respond to the concerns.  The answer must be no.  Dismissal was 

completely unheralded and unexpected by Ms Grant, as an action of her employer.

[110] The fourth factor is whether the employer genuinely considered the employee’s 

explanation in relation to any allegations.   Again, the answer must be no.  Carrington 

Resort did not seek explanations.    It did not leave itself in a position where it could 

even hear any explanations from Ms Grant.  

Ms Grant was unjustifiably dismissed by Carrington Resort

[111] Applying the test of s 103A of the ER Act, the dismissal of Ms Grant by 

Carrington Resort must be adjudged to be unjustified.  Viewed objectively, there was 

little if anything about the dismissal that resembled the actions of a fair and reasonable 

employer.

[112] As there was little or no procedure, the question of defects in the process does 

not arise.    To the extent there was any procedure followed, it was overwhelmingly 

unfair to Ms Grant.

[113] For the above reasons, the Authority determines that Ms Grant has a personal 

grievance of unjustified dismissal.

Settlement of the grievance 

[114] Ms Grant has sought compensation of $30,000 under s 123(1)(c)(i) of the ER 

Act, for humiliation, loss of dignity and injury to feelings.   She has also asked for 

reimbursement of wages lost as a result of the grievance, under s 123(b) of the Act. 



Compensation

[115] The Authority found Ms Grant to be a dignified and articulate woman in her 

middle 60’s, who was proud of a work ethic she had applied over many years around 

New Zealand.   For the Carrington companies she had worked four days a week for 

over 2½ years before her dismissal. 

[116] Ms Grant has very strong and close connections with the Karikari peninsula 

through her Ngati Kahu ancestry and affiliations.  She is a member of the Karikari 

marae and has served as Treasurer.    

[117] The evidence satisfies the Authority that Ms Grant has experienced deep and 

prolonged suffering, mentally and physically, from a dismissal that was carried out 

suddenly and swiftly, and without any warning or explanation.   It was also deliberately 

bolstered by Mr Tan with a Trespass Notice, the Authority finds.

[118] All of Ms Grant’s detailed evidence and that of her partner Mr Cotter given 

about the harm caused to her, is accepted by the Authority.   Ms Grant said she had 

never in her long work career experienced the kind of treatment Mr Tan subjected her 

to in the last days of employment.

[119] There are exacerbating features of the employer’s actions.  Mr Tan made 

baseless and fanciful accusations about her, just as he has done about others such as Ms 

Waters and Graham Maheno, in cases this Authority member has been directly involved 

with.  Mr Maheno was accused of trying to ‘sabotage’ the Carrington Resort.   

[120] Mr Tan also made patronising and offensive remarks about Ms Grant.    She 

was described by Mr Tan in his witness statement as follows, referring to the heated 

Wednesday meeting;

22. This was not the first time I was physically threatened by an employee 

or an employee’s accomplice.   Iva is a dishonest, self-entitled 

individual, who often made threats to the management in the past.     It 

is sad to see someone in their 60’s can still be this dishonest, and 

when confronted for the wrongdoing, you are dealing with something 

that is no different to the Mafia.   The decision was made after the 

incident, such behaviour could be no further tolerated.



23. We did not withhold Iva’s pay, even though I knew for a fact that she 

had falsely claimed at least 18 hours of wages and it was not the first 

time that she had done so.

[121] The reference to an ‘employee’s accomplice’ is intended for Ms Grant’s partner, 

Mr Cotter.

[122] .Mr Tan presented nothing to support his allegations that Ms Grant had 

threatened management in the past or had falsely claimed 18 hours wages. 

[123] This portrayal of Ms Grant by Mr Tan may be contrasted with Ms Water’s 

character reference describing an honest, reliable, hardworking, and trustworthy 

employee, whose personal and professional conduct had been above question.

[124] Mr Tan dismissed as a fabrication nearly everything Ms Waters, the 

Housekeeping Manager, said in favour of Ms Grant.   As he has done with others such 

as Mr Maheno, Mr Tan sought to blacken Ms Water’s name by making actionable 

allegations about her conduct and character.  Ms Waters denied those allegations when 

they were put to her by the Authority.   

[125] The Authority was presented with a testimonial from the Karikari marae 

Chairperson, Professor Mutu, who wrote of the esteem Ms Grant is held in by members 

of her large marae. The testimonial commended her scrupulous honesty and integrity 

while in the role of Treasurer, and her hard work for the community. 

[126] The dismissal and the Trespass Notice both, caused Ms Grant anguish.   The 

Notice is expressed to apply indefinitely.   It forbids her from entering Carrington 

Resort and the Whatuwhiwhi Holiday Park.   Carrington Resort occupies 3000 acres of 

the prime lands of Ms Grant’s ancestors.   Her house is on the same road adjacent to it, 

and to travel anywhere she must pass by it.   She has mana whenua status which was 

disregarded by Carrington Resort, to her shame and embarrassment.

[127] Every employee who is dismissed has a legal right under s 120 of the ER Act to 

request a statement in writing of the employer’s reasons for the dismissal.   Through 

Ms Waters, Ms Grant quickly asked Mr Tan for that information.   He disdainfully 

replied by email that she should ask Ms Grant why she was dismissed.  Ms Waters 



had asked the employer a very fair and pertinent question.    It was she who had engaged 

Ms Grant for a second time at Carrington Resort, and it was she who had been Ms 

Grant’s immediate manager.   

[128] To be dismissed was distressing to Ms Grant, but to be contemptuously denied 

a reason for that was even more so.

[129] Mr Tan’s failure to give a reason when requested confirms to the Authority that 

the reason for dismissing Ms Grant lay elsewhere than in allegations of misconduct or 

poor performance.   They may have provided a catalyst but it seems to the Authority 

likely that Mr Tan was prejudiced against Ms Grant because she was person of strong 

character, who was willing to assert her rights whenever necessary and those of whanau, 

such as a young cousin, employed at Carrington Resort.  It seems Mr Tan did not like 

the idea that she had standing and respect in the local community where she was a marae 

representative, as Mr Tan pointedly mentioned in the respondents’ statement in reply.   

He criticised her for using this position to ‘weigh in as a vocal person’.   Mr Tan seems 

to have felt challenged and in response dismissed Ms Grant and banned her from the 

land and premises of the Carrington companies.

[130] A Trespass Notice is not a legal order the Authority can review or revoke, but 

because service of the Notice was deliberately intertwined with the dismissal, it is 

within the scope of the employment relationship problem to examine the reasons for 

issuing the Notice and the consequences of doing that to Ms Grant.

[131]   Ms Grant was seriously harmed by the actions of her employer and its General 

Manager who would not provide a reason for taking her job from her, and committing 

her to financial stress and insecurity. 

[132] In assessing compensation for humiliation, loss of dignity and injury to feelings, 

the Authority must have regard to the recent uplift approved by the Employment Court 

in the bands of compensation given by it in Richora4.  Band 2, which the Authority 

finds this case is within, is now $12,000 to $50,000.  

4 Richora Group Ltd v Cheng  [2018] NZEmpC 113



[133] The Authority considers that appropriate compensation to address the injury 

caused by Carrington Resort to Ms Grant should be $29,000, near the mid-point of Band 

2.

[134] Carrington Resort is ordered to pay compensation of $29,000 to Ms Grant 

under s 123(1)(c)(i) of the ER Act.   Interest is not payable on compensation awards. 

Reimbursement of lost wages

[135] For at least three months Ms Grant had no work following her dismissal.   Her 

evidence is accepted by the Authority as to the reasonable attempts she made to find 

other work, but because of the locality the opportunities are limited.   It is not reasonable 

to expect her to drive to Kaitaia or a similar distance each day if she could find work 

away from the Karikari area.  She has been in receipt of state assistance but that is 

something she must account for separately to the relevant agency, rather than have that 

assistance taken into account in the lost wages award.      

[136] From the records produced by the respondents, the Authority calculates ordinary 

time remuneration, including taxable allowances and the 8% loading for holiday pay, 

as $13,648.17.  That amount is the total for 20 weeks work recorded by Carrington 

Resort between start and finish Pay Dates of 26/12/21 and 22/05/22.

[137] As the second employment with Carrington Resort was for less than 12 months 

during which holiday pay was paid at 8% with each pay, the total amount paid over 20 

weeks to Ms Grant is correct, although it was paid weekly rather than in one sum at the 

end of the employment as required by s 23 of the Holidays Act 2003.    

[138] The average ordinary time remuneration is therefore $682.43.    Times 13 weeks, 

the amount is $8,871.68.   Kiwisaver contribution at 3% is $266.15.   The grand total is 

$9,137.83.

[139] Carrington Resort is ordered to pay to Ms Grant lost wages of $9,137.83 gross 

for the three-month period after her dismissal, under s 123(1)(b) of the ER Act. 

[140] Interest is to be paid on that sum from 21 August 2022, the end of the three 

month period, until full payment has been made.



Contribution  

[141] The Authority finds no basis for reducing the compensation or lost wages 

awarded, as may result when there has been contributory fault.

[142] There was nothing blameworthy about Ms Grant’s actions in relation to her 

work on house 49 or her claim for time worked.   That claim was investigated by Ms 

Waters who advised Mr Tan that it was properly made.

[143] The Wednesday meeting may have had some potential to provide contributory 

conduct. Ms Grant herself described the Wednesday meeting as ‘heated,’ although that 

is a long way off threatening violence.   The audio recording made of the brief meeting 

assists in understanding what happened.  The Authority does not accept that either Ms 

Grant or Mr Cotter physically intimidated or threatened Mr Tan.   At that stage they 

seemed anxious to have Ms Grant’s pay go through without deduction.   They were also 

anxious to retain her employment in an area where jobs are in short supply. 

[144] In the transcript of the recorded exchanges, Mr Tan, who is not a person short 

of words, expresses no concerns about any physical behaviour he was fearing from Ms 

Grant or Mr Cotter.    Their meeting ended with Mr Tan and Ms Grant confirming that 

they would meet as arranged on Friday morning at 10am. 

[145] Ms Grant’s summary dismissal was out of all proportion and was disconnected 

to anything that happened at the Wednesday meeting.   Any chain of causation starting 

with Ms Grant ended when Mr Tan made a seemingly spontaneous decision to dismiss 

her. This was a complete over-reaction to the actions of Ms Grant at the Wednesday 

meeting.   It may have been different if the grievance arose from an unjustified final 

warning for unruly behaviour.   The decision seems more to have been based on some 

personal antipathy towards Ms Grant, arising from a view of her as ‘threatening’ 

through such conduct as ‘using her title of being one of the local marae’s representatives 

to weigh in as a vocal person’. 

Penalty claims

[146] In her statement of problem lodged on 11 July 2022, eight weeks after her 

dismissal, Ms Grant claimed a penalty against Mr Tan personally for aiding and abetting 

a breach of good faith committed against her. A penalty of up to $10,000 was sought, 



under ss 134A and 135 of the ER Act.   Of that amount, she sought $7,500 to be paid 

to her and the balance of $2,500 to the Authority for payment to the Crown.

[147] Ms Grant lodged an amended statement of problem on 20 December 2022.  She 

continued to seek the penalty against Mr Tan for aiding and abetting the earlier alleged 

breach of good faith, and she added a claim against the respondents for failing to comply 

with the Authority’s directions of 29 September and 24 November 2022.   Those 

directions had required the respondents to provide specified information to Ms Grant’s 

representative, including wages and time records and holiday and leave records.  

[148] The Authority of its own motion under s 134A of the ER Act put the respondents 

including Mr Tan, on notice that they would become liable to penalties if they were 

found to have obstructed or delayed the Authority’s investigation.  The respondents 

were warned of this in directions issued to them on 24 May 2023, when they were 

already on notice from directions given on 24 November 2022.  

[149] Claims for penalties must be commenced within 12 months of the breach or 

failure to which they relate.   The applicant’s claims are within that time limit and the 

Authority can look back from its directions, 12 months to the commencement of its 

investigation on 11 July 2022.   It can look at all steps they were required to take to 

cooperate with the Authority in its investigation. 

Aiding and abetting a breach of the good faith provisions of the ER Act

[150] The ER Act does not provide for a penalty to be claimed against a person who 

aids or abets a breach of a provision of the Act such as the good faith obligations found 

in s 4.   Section 4A provides for a penalty but liability is not expressed to extend beyond 

‘a party to an employment relationship’.  Mr Tan was not personally the employer of 

Ms Grant.   

[151] Undoubtedly Carrington Resort seriously breached good faith and became liable 

to a penalty under s 4A, and undoubtedly Mr Tan was closely involved in that breach, 

but the penalty was sought only again Mr Tan.   It was not claimed against the 

Carrington companies who were the employer parties to the agreement.



[152] Section 134 provides for penalties for breach of an ‘employment agreement’ 

and for inciting, instigating, aiding, or abetting such breach.   A penalty has not been 

sought for breach of an express or implied term of Ms Grant’s employment agreement.   

Arguably, her dismissal without justification was a breach of an implied term, but the 

penalty claimed is not for that.    

[153] This is not a problem that can now be cured by the Authority.   Penalty claims 

need to clearly identify the breach and relate it to the relevant statutory provision 

creating the breach.    Also, the breaches of good faith that undoubtedly occurred when 

Ms Grant was dismissed, are more than 12 months old, leaving it too late now to bring 

claims, even if the Authority was able to exercise a power of amendment.

Penalty for breach of Authority directions

[154] There are also difficulties with claiming a penalty for breaching directions or 

orders of the Authority.   They are usually enforced by compliance order and, if it 

becomes necessary, by application the Employment Court for remedies including 

penalties. 

[155] The penalty claims against the Carrington companies were brought because 

records were not provided when requested by Ms Grant and directions were made by 

the Authority.   The appropriate penalty claim would have been against the Carrington 

companies for breach of s 130 of the ER Act for failing to provide records at the request 

of Ms Grant.  Instead the penalty has been sought for failing to provide them at the 

requirement of the Authority.

[156] The penalty claimed has not been related to a statutory provision allowing for 

that remedy.

[157] For the above reasons, the penalty claims brought by Ms Grant cannot be met 

with a determination imposing penalties against any of the respondents.

Penalty for obstructing or delaying the Authority

[158] Under s 134A of the ER Act the power to award a penalty may be exercised by 

the Authority of its own motion.   Liability is extended under s 134A to every person 

who obstructs or delays, whether or not they are a party to the employment agreement.



[159]  The following circumstances lead the Authority to conclude that it was 

seriously obstructed or delayed during its investigation.

[160]  The importance of wages and time records, and holiday and leave records, in 

any employment relationship can easily be seen from the statutory requirements of an 

employer to keep those records and to produce a copy of them when requested by an 

employee.   Those requirements have the status of ‘employment standards’ as defined 

by s 5 of the ER Act.     

[161] The information required to be recorded by an employer is necessary to provide 

a means of checking whether other employment standards have been met.   They 

include the requirement to pay the statutory minimum wage, holiday pay for annual 

leave and public holidays and paid sick leave. 

[162] The importance of compliance with employment standards by employers and 

managers of employers is shown by the range of additional enforcement measures 

provided at Part 9A of the ER Act.   The measures include pecuniary penalty orders, 

compensation orders and, in the most serious cases, orders banning any person from 

becoming a party to an employment agreement or being employed in a management 

position within an employer.

[163] The statement of problem served on the Carrington companies and Mr Tan on 

15 July 2022 makes reference to a requirement for the respondents to produce the 

records.   The amended statement of problem of 20 December 2022 seeks directions 

from the Authority requiring production of the records, to enable Ms Grant to confirm 

whether she received her entitlements to wages and holiday pay.  

[164] The Authority had already given written directions against the respondents, 

which were served on them.   The directions were first made on 6 September 2022, they 

were repeated on 24 September and again on 24 November 2022, when the respondents 

were also advised;

[10] The Respondents’ ongoing failure to provide the Applicant 

with relevant documents as they have been directed to do by 

the Authority, has been hampering the Applicant’s 

preparation of her ASoP [Amended Statement of Problem] 

and evidence for the investigation meeting.



[165] The respondents were expressly notified by the Authority in its directions that 

they were obstructing the Authority’s investigation and failing to act in good faith.

[166] When the Authority’s directions were not obeyed the Authority issued a 

compliance order on 22 February 2023, requiring compliance with the directions by 15 

March 2023.   The order was made against the Carrington companies and Mr Tan, the 

three respondents.

[167] Records were received by that date in the form of extracts from MYOB Payroll.    

They are a summary of payroll information but are not wages and time, or holiday and 

leave, records that meet the requirements of the ER Act and Holidays Act.  

[168] The records were eventually produced on 31 May 2023, after further directions 

were given on 24 May pointing out the deficiencies of the MYOB records.

[169] From the date the statement of problem first raised the requirement to be given 

a copy of the records until they were finally produced, was 10 months.

[170] Other information was also specified by the Authority and required to be 

produced but was not.   

[171] The respondent also continued their obstruction or delay when they failed to 

take part in the audio-visual conference they had been notified of, for the purpose of 

taking the evidence of Ms Waters.  This was a continuation of the investigation meeting 

on a date and at a time they had agreed to.  The Authority does not accept Mr Tan’s 

explanation that there were technical problems, after he waited nearly an hour before 

ringing the Authority to advise of this.

[172] Failing without sufficient cause to attend before an Authority investigation, is 

expressly within the scope of obstruction or delay under s 134A.

[173] This seems to be a repeat of the failure by the respondents to attend mediation 

directed by the Authority on 6 September 2022.    The Authority accepts from Ms Grant 

that she was connected to the link, but Mr Tan claimed technical difficulties prevented 

him from connecting to it.   Given the standard of facilities at Carrington Resort and its 

guests and visitors from overseas, the employer is likely to have operated a reliable and 

efficient communication system.           



[174] For the above reasons the respondents are found to have obstructed or delayed 

the investigation.   No sufficient cause for their inaction has been shown by them.  As 

in Mr Maheno’s case, the Authority rejection the suggestion that the change of 

Authority member in this case had the effect of cancelling or revoking the directions 

given by the original member and that the respondents then had to wait for directions 

from the replacement member.   The original directions remained current, whether the 

author of them had been succeeded by another member or not. 

[175] They respondents are each liable to a penalty. They have been on notice that the 

Authority would consider imposing a penalty, since directions were given in November 

2022 and February 2023.   

[176] The directions were made to all three respondents, whether they were Ms 

Grant’s employer at any time or not.   The Carrington companies put their faith in Mr 

Tan as their manager and so they must bear responsibility for his actions as their agent.   

Mr Tan exercised close control in the management of those companies and should have 

seen to it that the directions were complied with.   The respondents are culpable in equal 

measure, but because of their close connections they will be considered collectively as 

one party rather than three.

Determination of penalties

[177] Matters the Authority is to have regard to in determining an appropriate penalty 

for any breach, are set out at s 133A of the ER Act.   The list is not an exhaustive one 

and the Authority may consider any other relevant matters.

[178] The first matter, at s 133A(a), is the object of the ER Act as stated in s 3 of the 

Act.

[179] The object includes building productive employment relationships through the 

promotion of good faith in all aspects of the employment environment and of the 

employment relationship, and acknowledging and addressing the inherent inequality of 

power in employment relationships.

[180] The special character of employment standards is also recognised.   The 

enforcement of those standards is to be promoted by the Authority in exercising its 



powers under the ER Act.   The respondents’ obstruction or delay was closely connected 

to employment standards and the facilitation of their objective. 

[181] A further matter for consideration is the nature and extent of any breach.     The 

respondents caused delay and disruption to an investigation and its progression to 

conclusion in an efficient and economic manner.   

[182] The next matter under s 133A(a) of the ER Act is the deliberateness of the 

breaches.  No reason has been given for the failure to provide wage and time records.  

It is to be inferred the failure was deliberate.

[183] As to the matter of the nature and extent of any loss or gain from the breaches, 

it is accepted there was no financial gain.

[184] A fifth matter is whether the Carrington companies or Mr Tan have made 

amends in any way for their actions.   They have not.   

[185] The circumstances of the breaches as an additional matter have been covered 

earlier in this determination.

Previous conduct

[186] The final matter listed at s 134A(a) of the ER Act is previous conduct.

[187] Carrington Resort has been investigated by the Authority several times in the 

last two years.   Some of the cases have now reached the Employment Court under 

challenge.   

[188] Mr Tan personally has been investigated by the Authority before in Graham 

Maheno & Carrington Resort Jade LP5.   Although he was not a party, Mr Tan was 

investigated and found to have obstructed or delayed the Authority together with 

Carrington Resort. A penalty of $1,500 was imposed on Carrington Resort only.

[189] In addition, Carrington Resort was ordered to pay a penalty of $4,000 for 

breaching the Wages Protection Act 1983, by making unlawful deductions from wages.   

5 [2023] NZERA 445



It was also ordered to pay $2,500 for failing to produce wages and time records when 

requested under s 130 of the ER Act.  

[190] In Roy & Carrington Resort Jade LP6  Carrington Resort was found to have 

breached    s 130(1) of the ER Act by failing to keep sufficient time records, and also   

s 130(2) by failing to provide records to an employee on request.

[191] Carrington Resort was also found to have breached s 81 and s 82 of the Holidays 

Act 2003 by failing to keep and produce holiday and leave records.

[192] Carrington Resort also breached its duty of good faith under s 4 of the ER Act, 

and it breached s 4 of the WPA by deducting $4,757 from an employee’s pay without 

consent.

[193] Penalties were not claimed for any of those breaches and consequently none was 

ordered, but the conduct that made Carrington Resort liable for penalties was 

established.  

Additional considerations

[194] The Court has identified additional considerations to those expressed in s 133A 

of the ER Act7 .    They include deterrence and the degree of culpability.   

[195] Deterrence for Carrington Resort as a particular employer is an important 

consideration because of its history in the Authority.   

[196] Carrington Resort appears to be a well-resourced tourism and leisure enterprise 

in the Far North, where it is one of the larger employers in an area with less employment 

opportunity.

[197] Its manager Mr Tan holds himself out as qualified in law.    From written 

material presented by him he seems to have familiarity with employment law and to 

have the means and ability of researching the law that applies to the Carrington 

companies as employers.  These factors raise the level of culpability.  The Carrington 

companies should have known better than to treat Ms Grant the way it did.

6 [2023] NZERA 4
7 Labour Inspector v Preet PVT Ltd  [2016] ERNZ 514 at [68] and [80].



[198] Ability to pay any penalties is also a consideration.   The Authority has no 

information to suggest that the Carrington companies have funding constraints.   Mr 

Tan’s ability to pay a penalty is not known.

[199] Finally, the Authority must look at consistency with penalty awards in other 

cases and, in the outcome of the investigation, seek to achieve a balance between the 

breaches and any consequences of them.

[200] The maximum penalty under s 134A is $20,000 in the case of the Carrington 

companies and $10,000 for Mr Tan.

[201] Taking all the considerations into account the penalty shall be $10,000 in total.   

This is to be apportioned $4,000 for each Carrington company and $2,000 for Mr 

Tan.       

Payment of part of penalty to Ms Grant

[202] The Authority has a discretion under s 136(2) of the ER Act to award the whole 

or any part of a penalty to any person.   The Authority does not consider that payment 

to Ms Grant of some of the penalties, as sought by her, will be doubling up on 

compensation she has been awarded.    A penalty is punishment for a breach, which in 

this case was a wrong affecting Ms Grant as well as the Authority and the public who 

have an interest in seeing that Authority investigations proceed efficiently, 

economically, and effectively.   

[203] It is just and equitable that Ms Grant should become invested in the enforcement 

of s 134A of the ER Act, and in a tangible or monetarised way.   By receiving part of 

the penalty, she may share in the enforcement process.  

[204] Of the $8,000 in total imposed on the Carrington companies, Ms Grant is 

to receive $3,000, and $1,000 of the penalty imposed on Mr Tan.   The balance of 

$6,000 is to be paid to the Employment Relations Authority for payment into a Crown 

Bank Account. 



Conclusion

[205] In summary;

A. Carrington Resort Jade LP is ordered to pay Ms Grant;

(i) Compensation $29,000.00

(ii) Lost wages $9,123.83

(iii) Annual holiday pay $1,828.73

(iv) Interest on (ii) and (iii), from 30 November 2020  

(v) Penalty $1,500.00

B. Carrington Resort Jade LP is ordered to pay to the Authority for payment 

into a Crown Bank Account;

Penalty $2,500.00

C. Carrington Holiday Park Jade LP is ordered to pay Ms Grant;

(i) Annual holiday pay $1,443.60

(ii) Interest on (i), from 19 December 2021

(iii) Penalty $1,500.00

D. Carrington Holiday Park Jade LP is ordered to pay to the Authority for 

payment to a Crown Bank Account;

Penalty $2,500.00

E. William Tan is ordered to pay Ms Grant;

Penalty $1,000.00

F. William Tan is ordered to pay to the Employment Relations Authority for 

payment to a Crown Bank Account;

Penalty $1,000.00    



[206] Interest on lost wages to be reimbursed and annual holiday pay, as detailed in 

A.(iv) and C.(ii) above, is to be calculated using the Civil Debt Interest Calculator 

available at www.justice.govt.nz/fines/civil-debt-interest-calculator.    

[207] Payment of all amounts is to be made within 14 days of service of this 

determination on the respondents.

Costs

[208] The respondents must reimburse to Ms Grant the fee for lodging her claim in 

the Authority of $71.56.

[209] Normally costs awards to a successful party, such as Ms Grant in this case, are 

made to compensate for the actual costs of representation incurred in attending and 

participating in the investigation meeting. Ms Grant did not have a representative at the 

meeting, but she did have one to begin with.   He prepared the statement of problem 

and amended statement of problem and did other work to assist her in having her claims 

investigated and resolved.

[210] If she has become liable to pay fees to that representative, the Authority will 

consider an application by her for a contribution to those.   The amount will be based 

on the Authority’s tariff applied to the length of the investigation meeting, which in this 

case was less than one day. 

[211] If Ms Grant wishes to apply for costs on this basis she must do so in writing 

within 14 days of this determination.   She must establish any liability to pay 

representation costs by providing copies of any invoices she has received from her 

former representative.

Alastair Dumbleton

Member of the Employment Relations Authority

http://www.justice.govt.nz/fines/civil-debt-interest-calculator

