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INTRODUCTION

The Law Association of New Zealand (TLANZ) is an independent membership organisation for the New
Zealand legal profession with more than 9,000 members. TLANZ maintains expert law committees that
support legal review and policy advocacy on important issues.

This submission is made by TLANZ’s Technology and Law Committee.

The Committee comprises senior legal practitioners with expertise across technology law,
telecommunications regulation, privacy, cybersecurity, digital platforms, and public law. Members of the
Committee advise both public and private sector clients on the design, interpretation, and operation of
complex regulatory regimes, and regularly engage in law-reform processes where technology intersects
with constitutional principles, regulatory enforcement, and individual rights.

The Committee acknowledges that the Telecommunications and Other Matters Amendment Bill
introduces necessary and overdue clarification to New Zealand’s telecommunications framework,
particularly by addressing the jurisdictional uncertainty identified in Commerce Commission v Kordia
Group Ltd. The Committee supports the underlying policy objective of ensuring that overseas
telecommunications providers supplying services to persons in New Zealand are subject to appropriate
regulatory obligations.

That said, experience suggests that the success of any regulatory reform depends not only on closing
jurisdictional gaps, but on the clarity, proportionality, and practical workability of the enforcement tools
that accompany those obligations. While the Bill improves jurisdictional reach, the Committee considers
that it also introduces a number of structural and enforcement-related features that may give rise to
uncertainty, unintended commercial consequences, and avoidable risks for both operators and end users
if left unrefined.

EXECUTIVE SUMMARY

The Committee broadly supports the Bill’s objective of achieving regulatory parity between domestic and
overseas telecommunications providers. That objective is both legitimate and necessary given the
evolution of telecommunications technologies and service delivery models.

However, the Committee has material concerns about the way in which the Bill gives effect to that
objective, particularly in relation to:

o the breadth and practical operation of the Bill’s extra-territorial reach;

e the design of the new licence-based enforcement regime in Part 7A of the Radiocommunications
Act 1989;

o the extent of administrative discretion conferred, and the limited statutory guidance on how that
discretion is to be exercised; and

o the risk that enforcement outcomes may be either ineffective or disproportionate, particularly
where consumer harm is a relevant consideration.

The Committee’s central concern is that, without clearer thresholds and safeguards, the Bill may replace
one form of regulatory uncertainty with another, undermining predictability for operators and weakening
confidence in the enforcement framework.

SUBMISSIONS
1. Extra-territorial application of telecommunications obligations

1.1. The Committee agrees that legislative clarification was required following Kordia, which exposed
genuine uncertainty as to the application of New Zealand telecommunications law to offshore



infrastructure and service delivery models. In that respect, the Bill addresses a real and practical
problem.

1.2. However, the Committee is concerned that the Bill adopts a service-recipient-based test (“to
persons in New Zealand”) without sufficiently articulating its jurisdictional limits. In particular, the
Bill provides little guidance on:

e how conflicts between New Zealand regulatory obligations and foreign legal requirements
are to be managed;

e the extent to which overseas providers are expected to restructure systems or operations
to achieve compliance; and

e how regulators are to assess whether compliance is reasonably practicable in cross-
border contexts.

1.3. In the Committee’s experience, regulatory regimes that assert broad extra-territorial reach
without addressing these issues tend to generate dispute rather than compliance. The Committee
therefore recommends that the Bill expressly recognise the need to consider practicability and
international comity when applying obligations to overseas providers, supported by clearer
regulatory guidance.

2. Enforcementvia radiocommunications licences (new Part 7A)

2.1. The Committee’s most significant concerns relate to the introduction of Part 7A of the
Radiocommunications Act 1989, which enables revocation or restriction of radio and spectrum
licences as an enforcement response to non-compliance with telecommunications legislation.

2.2. While the Committee accepts that court-based remedies may be impracticable in some cross-
border enforcement scenarios, it is concerned that the proposed licence-based regime:

e operates indirectly, by targeting licences that may be held by third parties rather than the
non-compliant provider itself;

e risks imposing collateral consequences on intermediaries and end users who are not
responsible for the underlying breach; and

e may, in practice, function as a coercive mechanism rather than a proportionate regulatory
response.

2.3. Section 65F is particularly problematic in this respect. It allows the Secretary to restrict an
overseas provider’s use of a licence held by another party, effectively transferring enforcement
risk to local infrastructure partners who may have limited ability to control or remedy the
underlying non-compliance.

2.4. From aregulatory design perspective, this approach risks distorting commercial relationships and
creating leverage points unrelated to the substantive policy objectives of the Bill. The Committee
considers that stronger statutory constraints are required to ensure that such powers are
exercised only where strictly necessary and proportionate.

CONCERNS FOR OPERATORS
3. Regulatory uncertainty and compliance complexity

3.1. The Bill extends the full scope of New Zealand’s telecommunications regulatory regime —
including levies, consumer codes, and access obligations — to overseas entities that may be
unfamiliar with New Zealand’s highly technical and layered framework.



3.2. The Bill extends the full scope of complex New Zealand telecommunications regulations (levies,
consumer codes, access regimes) to overseas entities who may be unfamiliar with them. This
creates a significant compliance burden. Furthermore, as seen in cases like Chorus Limited v
Minister for the Digital Economy and Communications, regulations that incorporate voluminous
and highly technical documents can create an "unacceptable degree of uncertainty" for
operators, potentially leading to disputes and legal challenges.

3.3. The Committee also notes that the enforcement regime incorporates extensive secondary
instruments, schedules, and codes. As the courts have previously recognised, regulatory
schemes that rely heavily on voluminous and technical material can create unacceptable levels
of uncertainty for regulated parties. In the Committee’s experience, such uncertainty increases
compliance costs and invites litigation, rather than encouraging constructive engagement.

3.4. Without clearer articulation of thresholds and expectations, the combination of Schedule 4
enforcement triggers and broad extra-territorial application is likely to increase interpretive
disputes rather than reduce them.

4. Weaponisation of third-party licences

4.1. The new enforcement mechanism allows the Secretary to restrict an overseas operator's use of a
radio or spectrum licence held by another New Zealand-based person (e.g., a ground station
operator); s 65F. This places the overseas operator's ability to service the New Zealand market in
the hands of its local partners, creating a significant commercial risk as the local license holder
could have their license revoked if the overseas operator breaches a restriction.

4.2. The Committee is concerned that this mechanism effectively places an overseas provider’s ability
to operate in New Zealand at the discretion of local licence holders, while simultaneously
exposing those licence holders to enforcement consequences arising from conduct beyond their
control.

4.3. In the Committee’s view, enforcement mechanisms that rely on this form of indirect pressure
should be used sparingly and only where no direct alternative exists.

5. Breadth of administrative discretion

5.1. The Bill confers wide discretionary powers on the Secretary, requiring consideration of multiple
factors but providing limited guidance on how those factors are to be weighed.

5.2. For example, the power to revoke or restrict a licence is discretionary. Before acting, the Secretary
must consider a range of factors, including the nature of the non-compliance, the harm caused,
and the effect on customers. This creates uncertainty for operators, as enforcement is not a
predictable rules-based process but depends on an administrative assessment of subjective
factors. Administrative Law applies, and department overreach is currently a common issue. |
think there needs to be greater clarity of how the power is to be exercised.

5.3. While administrative discretion is unavoidable, regulatory certainty depends on discretion being
structured and predictable. The absence of clearer statutory direction increases the risk of
inconsistent enforcement outcomes and undermines confidence in the regime, particularly in a
sector where investment decisions are capital-intensive and long-term.

5.4. The Committee considers that greater legislative guidance would materially improve the quality
and defensibility of enforcement decisions.

6. Long-term consequences of non-compliance



6.1. The ability to take past non-compliance into account in future licensing decisions raises concerns
about proportionality and finality. Under the new subpart 3 of Part 7A of the Radiocommunications
Act 1989, a history of non-compliance can be taken into account by the Secretary when making
future decisions about licences, such as granting new licences or consenting to transfers. This
means a single instance of nhon-compliance could have long-lasting commercial repercussions
for an operator's activities in New Zealand.

6.2. In the Committee’s experience, regulatory regimes that allow historic breaches to exert ongoing
influence over future decision-making risk discouraging remediation and cooperation, particularly
where breaches are technical or isolated. Clearer limits on how historical non-compliance may
be weighed would promote fairness and encourage timely compliance.

CONCERNS FOR END USERS AND CONSUMERS
7. General user licence enforcement gap

7.1. The exclusion of general user radio and spectrum licences from Part 7A creates a significant
enforcement gap.

7.2. The new Part 7A of the Radiocommunications Act 1989, the Bill's primary enforcement tool, does
not explicitly apply to any general user radio licence or general user spectrum licence (s 65B(2) of
the Bill). This creates a major loophole.

7.3. An overseas operator providing services that only require a general user licence in New Zealand
(e.g., certain satellite terminals or services using public spectrum) would be legally subject to the
new extra-territorial obligations, but the key enforcement mechanism of licence revocation could
not be used against them. Regulators would have to fall back on traditional court orders, which
the Bill itself acknowledges can be "impracticable" against overseas entities.

7.4. From aregulatory coherence perspective, this inconsistency warrants reconsideration.

8. “Too essential to sanction” dilemma

8.1. When deciding whether to exercise the power to revoke or restrict a licence, the Secretary must
considerthe effect on the operator's customers. If anon-compliant operator provides an essential
service to alarge number of New Zealanders (e.g., the sole broadband provider in arural area), the
Secretary may be reluctant to take action that would cut off that service, as the harm to
consumers could outweigh the benefit of penalising the operator. This could effectively make
certain large or critical operatorsimmune to the Bill's strongest enforcement tool, a licence-based
sanction.

8.2. In the Committee’s view, a mature enforcement regime should include alternative sanctions,
such as civil penalties, that allow regulators to respond proportionately without jeopardising
essential services.

9. Multi-layered enforcement process

9.1. Section 65D and 65E of the Bill requires the requesting body to first provide an "assurance" that
otherenforcement mechanisms have been explored and present "practical difficulties". Only then
can a complaint be raised to the watchdog. This multi-step, discretionary process could lead to
delays or inaction, leaving customers without timely or effective remedies. An operator could also
legally challenge the assertion that other mechanisms have not been fully explored or are in fact
practicable solutions, further delaying enforcement.



9.2. The Committee is concerned that this structure may invite procedural challenge and strategic
litigation, prolonging non-compliance and undermining timely consumer protection. Streamlining
this process would materially improve regulatory effectiveness.

10. Procedural fairness and transparency

10.1. Given the seriousness of licence-based enforcement consequences, the Committee considers
it essential that the Bill include clearer procedural safeguards. Decisions based on summary
information, without explicit rights of participation and review, risk undermining confidence in
the regime and exposing decisions to judicial challenge. Clearer alignment with natural justice
principles would strengthen both fairness and enforceability.

11. Information-sharing and privacy

11.1. While the Bill appropriately references Privacy Act protections, expanded enforcement
coordination and extra-territorial reach will inevitably increase the sensitivity and volume of
information shared.

11.2. The Committee recommends clearer statutory limits on secondary use and explicit recognition
of data minimisation and purpose-limitation principles.

12. Reliance on reactive consumer complaints

12.1. Finally, the Committee notes that consumer enforcement remains largely reactive, placing
significant responsibility on individual consumers to initiate regulatory action.

12.2. While the Bill extends consumer protection frameworks, the enforcement process for breaches
like non-compliance with a consumer code or failure to join a dispute resolution scheme will
likely rely on customers first identifying a problem and complaining to the Commerce
Commission. The Commission must then investigate and decide whether to initiate the
enforcement process. This is a reactive rather than proactive model, placing a significant onus
on individual consumers to trigger the regulatory machinery.

12.3. Similar issues had been seen in the Electricity industry, where network operators and retailers
shift the blame back and forth for months or years. The scheme needs to provide a more
equitable solution for customers who do not know how things work.

12.4. Based on experience in comparable sectors, the Committee considers that earlier investigative
powers for dispute resolution schemes would improve consumer outcomes and reduce
systemic delay.

CONCLUSION

The Bill successfully closes the jurisdictional gap identified in the Kordia decision, but simultaneously
creates a new enforcement framework with significant limitations and potential unintended
consequences. The exclusion of general user licences is a weakness, and the discretionary nature of the
enforcement powers may prove challenging to apply effectively, particularly where sanctions could harm
the very consumers the Bill is intended to protect. Addressing the issues identified above would materially
strengthen the Bill and improve its long-term operation.

The Committee would welcome the opportunity to appear before the Select Committee.

Should any aspect of this submission require further clarification, we would be pleased to discuss our
views in more detail. Please contact Moira McFarland, Committee Executive, at



moira.mcfarland@tlanz.nz to arrange a meeting or to address any queries.

Nga mihi,

Lloyd Gallagher
Convenor
TLANZ Technology and Law Committee
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