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The ADLS Trust Law Committee (the Committee) comprises highly experienced, specialist
lawyers practising in the area of trust law. It welcomes the opportunity to make submissions
on domestic trust disclosures.

The IR are seeking submissions about experiences with the domestic trust disclosure forms to
help determine whether any changes can be made in time for the 2024 tax returns. The IR are
particularly interested in feedback in five areas in respect of the domestic trust disclosure
forms:

1. Guidance: What are the most useful changes IR could make to improve its guidance.
Systems: What are the most useful system changes IR could make to improve the way
the information is collected.

3. Difficult questions: What questions are the most difficult for you / your client to
answer, which you think could be changed (and if so, how).

4. Compliance costs: We have heard that completing the disclosure information is time
consuming. However, we have also heard that collating base data such as financial
information, settlement and beneficiary details would have been required under the
Trusts Act from January 2021 even without the disclosure requirements. Can you
indicate what part of the disclosure rules are creating the most compliance costs (and
indicate the approximate amounts involved, if possible) which would not have
otherwise have occurred as part of the trustee duties under the Trusts Act or other
legal requirements?

5. Other priorities: Are there any other priority matters you believe IR should consider
about the disclosures at this time?

The Committee has considered the five areas above and wishes to comment on point 2.
Systems, and point 4. Compliance costs, as below:



4. Compliance costs: We have heard that completing the disclosure information is time

consuming. However, we have also heard that collating base data such as financial

information, settlement and beneficiary details would have been required under the Trusts

Act from January 2021 even without the disclosure requirements. Can you indicate what

part of the disclosure rules are creating the most compliance costs (and indicate the

approximate amounts involved, if possible) which would not have otherwise have occurred

as part of the trustee duties under the Trusts Act or other legal requirements?

The Committee is concerned that IR appears to have relied on a fundamental
misunderstanding of the Trust Act 2019, even though at an earlier discussion with IR officials
it was pointed out that this view is incorrect. To be accountable to beneficiaries (which is a
fundamental trustee duty) a trustee has to be aware of the financial position of the trust but
that does not require preparation of financial statements. This was clearly stated in Hills v
Public Trust [2010] NZHC 400 at paras 144-145.

In its final report Review of the Law of Trusts, the Law Commission proposed that there be a
default duty (one that could be modified or excluded) requiring trustees to keep accounts that
adequately identified the assets, liabilities, income and expenses of the trust that were
appropriate to the value and complexity of the trust property. See proposed recommendation
R3 at page 166. A draft of the proposed duty is at pages 246-247 as Section 17.

Notably when the Act was drafted this provision was not taken up and the law remains
unaltered.

By contrast, IR requirements have imposed a huge burden on all trustees required to file tax
returns going well beyond any legal obligation imposed on trustees by the general law.

When considering the above, an issue that the Committee noted was that when completing
disclosure information, there is a misconception that trustees are required to obtain the
information that the IR has specifically requested in order to comply with their obligations
under the Trusts Act 2019. It is the view of the Committee that it is not correct that what IR
say they require is actually required under the Trust Act 2019.

Additionally, the Committee queried why is it necessary to have, for example, details of
beneficiary account movements, use of trust property for less than market value, interest free
loans, valuation of non-cash settlements etc. The Committee suggests that the IR should have
received enough information by now for tax policy development purposes and, in any event,
the current government (which introduced the domestic trust reporting regime without first
consulting on the proposed rules) has already decided to increase the trustee tax rate to 39%,
and has decided against introducing capital gains tax or a wealth tax. It leads to a genuine
guestion which is, what do IR need from a tax policy perspective? The disclosures to that ought
to be limited.



More fundamentally, the Committee recommends that a more limited set of information is
required to be disclosed for “complying trusts” (i.e. almost all trusts), as some of the
information that IR is collecting (e.g. disclosure of non-cash distributions) does not appear to
be relevant for complying trusts. The Committee is concerned that the information currently
required to be provided is not just being sought for tax policy development purposes. It
appears that much of the information sought is for tax compliance (e.g. identifying whether
there is a New Zealand tax resident settlor of the trust; identifying where trusts may “taint by
association” or be “tainted by association” with other taxpayers; ensuring that WfFTCs and
student loan repayments are calculated correctly; ensuring that non-cash distributions (e.g.
interest-free loans) from foreign and non-complying trusts are taxed etc).

The Committee is of the view that this is not an appropriate use of IR’s powers.

2. Systems: What are the most useful system changes IR could make to improve the way the

information is collected.

A major issue that the Committee noted was beneficiaries refusing to provide their IRD
number.

Another issue of note was around the inappropriate use of terminology on disclosure forms.
The Committee noted it was very much ‘one-size fits all’, which can be confusing and can make
it difficult for well-intentioned trustees to comply.

The Committee also noted issues around the IR6P form being integrated into the IR6 tax
return, and guidance (as per the IR6G) being updated in relation to ‘protector’ details not
having to be disclosed each year if they have previously been disclosed and no changes have
occurred. The Committee’s view is that the information required to be disclosed in the IR6P
form should be integrated into the IR6 tax return, rather than having to be separately
disclosed (either via myIR or as a paper form). IR’s justification for not incorporating the form
into the IR6 is that the information does not have to be provided again each year (unless it
changes). Surely the IR6G could say that, so taxpayers (or their accountants) could simply
leave that part of the form blank if the information has previously been disclosed and has not
changed. Currently, as the Committee understands it, there is a high level of non-compliance
with the IR6P form, as taxpayers are not aware of their obligation to separately disclose details
of the protector(s).

Thank you for the opportunity to make submissions on the above. The ADLS Trust Law
Committee would welcome the opportunity for any further engagement.

The Committee also acknowledges the contributions to this submission by its following
members:



° Bill Patterson (Convenor)
° Stephen Tomlinson

. Vicki Ammundsen

° John Hart

If you have any questions or queries concerning this submission, please contact the
Committee Executive, Daniel Conway — daniel.conway@adls.org.nz

Yours faithfully,

Bill Patterson
Convenor
ADLS Trust Law Committee
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