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The Auckland District Law Society (ADLS) is a national lawyers’ membership
organisation which is responsible for drafting many of the standard forms and
business agreements used by most people in New Zealand for the sale and
purchase of land and leasing, often in consultation with the Real Estate Institute of
New Zealand. Many of its members advise incorporated societies on both a paid
and pro bono basis and so have an interest in the proposed regulations.

These submsissions have been provided by a working group comrpising of Peter
Orpin and Joanna Pidgeon from the ADLS Property Law Committee, and the
Documents and Precedents Committee. The members of these Committees are
practitioners who are skilled in the field of property law.

For ease of reference, the online submission template utilised by the Ministry of
Business, Innovation & Employment has been copied and responded to directly in
this submission.



Thank you for the opportunity to make submissions in respect of the Regulations.
Please contact Daniel.Conway@adls.org.nz, Committee Executive to the ADLS
committee, if you have any questions.

Yours sincerely,

Mﬁ//
[

Joanna Pidgeon

Convenor, ADLS Documents and Precedents Committee
Member, ADLS Property Law Committee
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Submission template

Draft Incorporated Societies Regulations 2023 and
proposed initial fees under the Incorporated
Societies Act 2022

Your name and organisation

Name Joanna Pidgeon

Email joanna@pjlaw.co.nz

Organisation/lwi | ADLS Property Law Committee

[Double click on check boxes, then select ‘checked’ if you wish to select any of the following.]

D The Privacy Act 1993 applies to submissions. Please check the box if you do not wish your
name or other personal information to be included in any information about submissions that
MBIE may publish.

D MBIE intends to upload submissions received to MBIE’s website at www.mbie.govt.nz. If you
do not want your submission to be placed on our website, please check the box and type an
explanation below.

| do not want my submission placed on MBIE’s website because... [Insert text]

Please check if your submission contains confidential information:

|:| I would like my submission (or identified parts of my submission) to be kept confidential, and
have stated below my reasons and grounds under the Official Information Act that | believe
apply, for consideration by MBIE.

| would like my submission (or identified parts of my submission) to be kept confidential
because... [Insert text]



http://www.mbie.govt.nz/




Draft Incorporated Societies Regulations 2023

Title, Commencement and Part 1 — Preliminary provisions

Do you have any comments to make in relation to regulations 1-4? (Title, commencement,
and Part 1)

No comments.

Part 2 — Incorporation of societies

Do you have any comments to make in relation to regulations 5-7? (Incorporation of
societies)

Regulation 5 appears to be missing some important elements as part of the
registration process — specifically:

2.1.1  the names of up to three Contact Persons (there must be at least
one, see section 113 of the Act) and their contact details (being the
very reason for their appointment);

2.1.2  acertificate from each officer confirming that the person is not
disqualified from acting in that capacity.

As proposed, there is a lack of consistency between regulations 5, 41, 45 and 49,
noting that the role of Contact Person(s) should be added to regulation 45. We
submit that regulations 5, 41, 45 and 49 should be consistent with each other.

Part 3 — Administration of societies: Officers

Do you have any comments to make in relation regulations 8-12? (Officers)




Regulation 11 —|wel note that s52(2) requires the Society to notify the Registrar of
the change within 20 working days of becoming aware of the change. However, the
society will not often know about the change unless the officer informs them. We
expect this will usually occur when the officers approve the filing of the annual
return. Ultimately it will be the officers’ obligation to notify the society. What are
the intentions in relation to the charging Societies - a fine under section 52 for
failing to update the register of changes? Will this only occur in egregious
situations? Will it be enough of a defence for the Society to advise they hadn’t been
notified of the change for that to be a defence?

Part 3 — Administration of societies: Members

Do you have any comments to make in relation to regulations 13-14? (Members)

Regulation 13 — should this regulation state that the regulation may be kept
electronically? Should there be a time limit for having to keep member details as
there become practical issues about storage of data or physical files, particularly for
voluntary not for profit organisations, and no officer is going to want to keep copies
of real old files indefinitely and there may not be the funds to archive or resources
to convert to electronic records.

Part 3 — Administration of societies: Financial reporting

Do you have any comments to make in relation to regulations 15-16? (Financial reporting)

Regulation 15 does not specify how the value is to be ascertained. There should
be guidance on how value should be ascertained as smaller charities will not have
the resources to obtain annual valuations for example.

Regulation 16(2) — we note that the Charities Act 2005 governs the requirement for
charities to be audited depending on what tier they are.

Part 3 — Administration of societies: Annual return

Do you have any comments to make in relation to regulations 17-18? (Annual return)

No comments.




Part 3 — Administration of societies: Other matters

Do you have any comments to make in relation to regulations 19-28? (Other matters)

In regulations 22(b), 23(b), 24(2)(c) and 25(c) we do not believe that leaving a
document at the society’s registered office should be deemed proper service. In
our experience, the registered office for a number of smaller societies may be a
building that is not visited or occupied regularly, or is in a location where leaving a
document would be akin to reckless behaviour (a small shed in a remote location,
for example). Deletion of the option will also make regulation 24(3), and some of
the wording of regulation 25(2), redundant. We submit that this option for service
be removed.

In regulations 23(f), 25(i) and (j), and (by extension) regulations 26(2)(e) and (3)(c),
we consider the references to fax to be references to an increasingly obsolete
means of communication. In the legal and commercial worlds the de facto means
of written communication is email, and this should be reflected in regulations that
are focussed on future needs. We submit that the option of fax as a means of
written communication be removed.

Part 4 — Removal from register, amalgamation, liquidation, and other processes:
Removal from, and restoration to, register

Do you have any comments to make in relation to regulations 29-38? (Removal,
amalgamation, liquidation, and other processes)

Regulation 30 — we would suggest adding the Officers of the Society to the list of
people receiving notice provided they have email addresses for service.

Regulation 31 does not require publication in a newspaper where the Society’s
registered office is circulated, while regulation 40 does. The newspaper notice
requirement should be added to regulation 31 as it is more likely that members will
see the notice in a newspaper.




Part 4 — Removal from register, amalgamation, liquidation, and other processes:
Amalgamations

Do you have any comments to make in relation regulations 39-41? (Amalgamations)

No comments.

Part 4 — Removal from register, amalgamation, liquidation, and other processes:
Removal or liquidation of societies

Do you have any comments to make in relation to regulations 42-44? (Removal or
liquidation)

In regulation 42(b) we do not agree that a member of a society should have the
right to make a request pursuant to that regulation. We would prefer to see “officer”
instead of “member” on the basis that an officer has a statutory obligation to act in
the best interests of the society (section 54), and is likely to have a more holistic
view of the society’s position at the time a request is made. The change would also
reduce the risk of a disaffected member disguising their wishes as the will of the
society. We submit that “officer” be substituted for “member”.

Part 5 — Societies and entities incorporated under other or former Acts: Reregistration of
existing societies as societies under 2022 Act

Do you have any comments to make in relation to regulations 45-46? (Reregistration of
existing societies)

Regulation 45 should require contact person details as referred to above.

Part 5 — Societies and entities incorporated under other or former Acts: Reregistration of
specified entities and incorporated branches

Do you have any comments to make in relation to regulations 47-52? (Specified entities
and incorporated branches)

Regulation 49 should require contact person details as referred to above.




Part 6 — Infringement fees and other fees

Do you have any comments to make in relation to regulations 53-57? (Infringement fees
and other fees)

No comments. We have no professional view on the proposed monetary levels of
the various fees and fines.

Part 7 — Transitional regulations for implementation of the 2022 Act

Do you have any comments to make in relation to regulations 58-61? (Transitional
regulations)

No comments.

General comments

Do you have any general comments regarding the regulations?

We record that we are generally comfortable with the regulations, subject only to
the specific points described in this submission.

Outstanding issues with the Incorporated Societies Act 2022

While not part of the regulation consultation, we note the issue for winding up
residents’ associations which hold property such as common driveways in a
development has still not been addressed. In that situation the common property or
its value should not be distributed to a charity but should vest in the owners of the
land using those driveways or other common assets. This issue still needs to be
addressed, as does the disclosure issue in relation to the sale of land where
owners are required to be members of Societies. We look forward to these issues
being addressed.




Proposed initial fees under the Incorporated Societies Act 2022

Initial fees

Do you agree with our proposal to roll over the current fees under the 1908 Act to the
2022 Act to cover the period until the system-wide funding review is complete? If not, why
not?

No comments.




