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INTRODUCTION

The Law Association of New Zealand (TLANZ) is an independent membership organisation for
the New Zealand legal profession with more than 7,500 members. TLANZ maintains expert law
committees that support legal review and policy advocacy on important issues.

This submission is made on behalf of the Property Law Committee ("the Committee”/ “We") in
response to the Primary Production Committee’s public consultation on the Valuers Bill.

SUBMISSIONS

We note that the revision Valuers Bill (the Bill) does not make substantive changes,
and the proposed changes are set out in the Amendment Paper. We comment as
follows.

1. TheBil

1.1. We support the redrafted clauses, noting in particular:

1.2. We support clause 8(1) regarding holding out offences as this will be clearer in terms
of the thresholds which must be met to apply the offence provision, extending it to
wider less direct misrepresentations which will now be clearly captured.

1.3. The removal of the requirement to submit a duplicate copy reduces administrative
burdens in clause 19(1).

1.4. We support the ability under clause 23(3) to allow remote means to facilitate an
objection hearing, if the Board considers it appropriate. The Board may determine this
ability, which improves accessibility and is an appropriate addition saving travel and
cost.

1.5. We support that under clauses 37(2) and (3) there is a switch from the Board having
to be satisfied that there is no reasonable ground for a complaint to there being a
reasonable ground for a complaint. The notice provisions are also appropriate.

1.6. While clause 39 clarifies that the Valuer-Registrar must not sit on the Board if they are
investigating the complaint — which we support, there is no reference to any other

conflict provisions applying to the Board.

1.7. We support the clarification under clause 47(2) of the appointment and purpose of the



2 assessors during an appeal of a Board decision.

1.8. We support the clarification provided under clauses 58(2) & 59 to address filling Board

vacancies.

1.9. We support the changes in clause 69 in relation to the Valuer-General appointing the

Registrar.

1.10. We note that clause 80(1) requires the Institute to transact all Institute business, not

just ordinary business.

1.11. We support the change to clause 105(1)(l) removing the term “taxation” with respect

to reviewing valuer fees.

2. We suggest that changes may need to be addressed in the following redrafted clauses:

2.1 Clause 28(3) adds provision for a notice sent to an electronic address — however we

2.2

suggest 28(3)(a) be edited further to say “the Registrar receives no reply to the notice
within 6 months after it is sent.” This means it is clear that a reply must have been
received by the Registrar (not some other officer/address involved in the Board,
Council or wider Institute) for this section to be set aside where a reply is received.

Clauses 36(1) & (2) now require a complaint to be submitted to the Registrar (and
not straight to the Valuer-General as per the 1948 Act). The Registrar must then give it
to the Valuer-General. We suggest that a timeframe be added to clause 36(2) by which
the Registrar must give the Valuer-General the complaint — otherwise as currently re-
drafted, and from a consumer protection standpoint, itis open ended and a complaint
could sit with the Registrar for some time. A working day timeframe, excluding time
over the Christmas period would be appropriate, or at a minimum a requirement to
forthwith or directly refer the complaint.

2.3 Clause 56 - the insertion of “inability to perform the functions of office” in the place of

“disability”, being grounds for the Minister to remove a Board member is very broad
but mirrors the power in the Act. We would suggest that the Minister should be
required to notify the board member of their removal in writing, including the date of
effective removal, and the reason for removal. Should the rules of natural justice

apply?

2.4 Clause 61 now allows Board meetings to be held either in person or by remote

means. We suggest that there should be a clear express ability to have hybrid



meetings with the ability for the Board to meet both in person or online as the current
drafting appears to require a meeting to be either allin person or all online.

3. Amendment Paper

3.1 We refer to the original submissions of TLANZ from October 2024, and note that
despite the Amendment Paper giving the opportunity for more substantive
amendment, including addressing the complex relationship stemming from the
merger in 2000 between the New Zealand Institute of Valuers (NZIV) and the Property
Institute of New Zealand (PINZ), with NZIV maintaining its legal entity due to statutory
obligations, operating under a shared structure the opportunity has been missed to
complete the merger so that they continue to operate under a shared structure with
the NZIV Council also serving as PINZ’s Valuers Council.

3.2 This ongoing situation continues to create potential conflicts, an example being the
discussion around clearing houses, where NZIV missed an opportunity to create its
own valuation governed clearing house.

3.3 The Amendment Paper does not address conflicts of interest on the Board. We note
thatitis a missed opportunity to fail to address issues relating to the independence of
the Council. This could be addressed by amending clause 82(2) of the Bill to include:

“...0ne member of the Council must be a member of the Institute appointed by the
Valuer-General, (who shall not be the Valuer-General nor of the office of Valuer-
General), before each annual general meeting of the Institute ...”

3.4 We have heard anecdotally that issues of conflict of interest and bias in relation to
Valuers Registration Board members is affecting the confidence in the Board and there
are no provisions addressing this issue in the legislation, in relation to recusal and
replacement. Justice Kos in Bates v The Valuers Registration Board' at [28] was
critical of this gap in the legislation:

“The Valuers Act 1948 is a somewhat antiquated piece of legislation. It has been only
modestly amended since its inception. Mr Stewart quite correctly described some of
its provisions as curious. Some provisions certainly are ill-suited to modern
administrative law requirements. For instance, s 3 of the Act provides for a
Registration Board of five members, one of whom is the Valuer-General. Three of the

1[2015] NZHC 1312 [15 June 2015],



five members form a quorum.? There is no provision for the appointment of alternate
members in the event of a conflict of interest affecting more than two members...”

3.5 Conflicts of interest in decision making has been addressed in recent legislation we
relation to the Unit Titles Act 2010 and the Incorporated Societies Act 2022, which
require the conflicted party to not take part in decision making. It is even more
important that this be addressed specifically in legislation where there is a quasi-
judicial role under the legislation.

3.6 Part 2 of the Valuers Registration Act 1992 (Queensland) can be looked at for
guidance as to how to address this. An allowance could be made for the New
Zealand context, by allowing a Registered Valuer member of the Land Valuation
Tribunal® to be appointed for any circumstances of temporary lack of quorum on the
Valuers Registration Board for a particular matter. Disclosures of interest are
required in Queensland as follows:

“19 Disclosure of interest

(1) A member who has a direct or indirect pecuniary interest in a matter being
considered, or about to be considered, by the board must, as soon as possible after
the relevant facts come to the member’s knowledge, disclose the interest to a
meeting of the board.

(2) Thedisclosure is to be recorded in the minutes of the meeting, and, unless the board
otherwise determines, the member concerned must not—

(a) be present during the consideration by the board of the matter in question; and

(b) take partin any decision of the board in respect of the matter.

(3) A member who makes a disclosure must not—

(a) be present during any deliberation by the board as to whether to make a
determination under subsection (2) in respect of the member; and

(b) take partin the making by the board of such a determination.”

3.7 These Queensland provisions in addition to addressing conflicts of interest,
background check and substitution could easily be adopted in our setting, being
consistent with the original intent and purpose of the Act. Ideally there should also
be a maximum term and rule against multiple reappointments of Valuers
Registration Board members to ensure the best practice in governance and ensure
that influence and experience is spread, maintaining confidence in the system.

2 Section 4(3) Valuers Act 1948
3319 Land Valuation Proceedings Act 1948



3.8

3.9

3.10

3.11

3.12

3.13

3.14

3.15

3.16

3.17

Consideration should also be given to maximum term limits and/or with the
requirement for a standdown period, thereby enabling a refresh and a wider
involvement by experienced members of the profession in clauses 85 and 86.

The increase of penalties to $10,000 under clause 41 and $20,000 under 41(1)(b)
seems appropriate given the levels of penalties affecting other professionals, such
as real estate agents and lawyers who can each have penalties of up to $15,000
imposed, as well as other orders.

We support the changes in clause 14A relating to an electronic register of valuers.

Clause 37A requiring inquiries to be held in public is a significant change but
promotes transparency and confidence in the system. Clause 37B enables the
Board to order that an inquiry be held in private and may prohibit publication of
information relating to the inquiry. This is also similar to the disciplinary regimes for
real estate agents and lawyers.

We support the new clause 41A requiring prompt publication of decisions
electronically, with anonymisation of identifiable details as an option if there are
matters which should be kept confidential. We also agree that withholding parts of
the judgment should be encouraged - e.g., using letters for parties if there should be
name suppression, or for a property address.

Clause 41(2)(b) requiring a statement of the reasons on which it is based is
important for decision making and we support its inclusion.

We approve of the grant of natural justice under clause 41B(2) on suspension
matters.

We support the inclusion of clause 45A in relation to the discipline of former
registered valuers so that people do not deregister in order to evade the
consequences of their behaviour, which in the current situation enables them to
reregister at a later date without consequence.

Clause 45B which enables the Board to delegate disciplinary powers to a
committee, including two board members and another person, does not specify
what skill set the other person should have as a prerequisite. Is it intended that this
might be a lawyer, a registered valuer, or a member of the public? There is no
guidance nor requirement here.

While the new ability to delegate powers by the Board does fully deal with conflicts,



as there is no requirement to delegate in the situation of a conflict and at clause
45B(5) the delegation may be recalled at will, it does not fully address the High
Court’s criticism.

3.18 We support the insertion of clause 71D applying sections 19 to 24 of the Crown
Entities Act 2004 in relation to validity of acts and so on.

CONCLUSION

4 We support the modernisation of the Valuers Act 1948 through the Bill. As there is an
Amendment Paper allowing further amendment than a Bill modernisation might we
would encourage the Primary Production Committee to address some of the conflict of
interest issues which are affecting confidence in the industry.

5 We would like to thank the Primary Production Committee for the opportunity to make
submissions. We would like the opportunity to make oral submissions.

6 If you have any questions or queries please contact the Committee Executive, Gandhya
Senanayake gandhya.senanayake@thelawassociation.nz.
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