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INTRODUCTION 

 
The Law Association of New Zealand (TLANZ) is an independent membership organisation for the New 
Zealand legal profession with more than 7,500 members. TLANZ maintains expert law committees that 
support legal review and policy advocacy on important issues.  
 
This submission is made on behalf of the Property Law Committee ("the Committee”/ “We") in response 
to the Transport and Infrastructure Committee’s public consultation on the Building and Construction 
(Small Stand-alone Dwellings) Amendment Bill (Bill).  
 
 
EXECUTIVE SUMMARY 
 
The aim of addressing housing affordability and seeking to lower costs and have easier processes is 
laudable.  It is important to balance those aims against the risks which may be faced with a less regulated 
framework. In particular, we are concerned to ensure that building quality, safety and compliance are not 
undermined by the removal of the independent oversight traditionally provided through the building 
consent process. 
 
 
SUBMISSIONS 
 
Background 

 
1. This Bill has been released within a building system which many participants consider 

is not up to scratch, and while some elements may be improved, the system is not 
functioning as well as it could.  While focusing on efficiency and cost savings is good 
this should not be prioritized over quality long term outcomes.   
 

2. New Zealand is still dealing with the effects of the leaky building crisis, and fire 
engineering problems around inadequate passive fire protection, poorly documented 
or executed fire designs, and difficulties in integrating new fire systems with existing 
infrastructure, and that is with regulatory oversight so there is a concern that with less 
oversight poor quality buildings may increase.   

 
3. There is widely held concern that the New Zealand Standards system is not delivering 

the results needed to improve the quality of buildings, and that they are resilient 
particularly with increasing natural hazards and extreme weather. 

 
4. We acknowledge that the building consent process can be overly focused on 

procedure, potentially overlooking the quality of building decisions and creating 
inefficiencies. 

 
5. The overemphasis on minimum standards in the Building Code does not provide 



adequate consideration for long-term performance and resilience. 
 

6. There is still a shortage of skilled tradespeople in the construction sector which further 
exacerbates the problem of ensuring quality workmanship. 

 
7. We note that improvements have been announced to Licensed Building Practitioners 

(LBPs) requirements with a view to improve accountability of LBPs. 
 

Proposed changes 
 

8. Rather than seeking a building consent, small standalone dwellings of up to 70 square 
metres may be built without obtaining a building consent if the following conditions are 
met: 

 The granny flat must be simple in its design and meet the building code; and it 
must be new, stand-alone, single-storey, and no larger than 70m²; 

 The building work must be carried out by licensed professionals 
 Councils must be notified prior to and on completion of building work. In 

practice, this means the owner must apply for a Project Information 
Memorandum (PIM) for the project before starting work, and then provide the 
council with certain documentation (records of work, certificates, and plans) 
after completion of the build. No work can commence until a PIM is issued, and 
work must be completed within the PIM’s validity period (unless extended). 
 

9. There is a notification system proposed of applying for a project information 
memorandum (PIM) for the project, with Council issuing a statement assessing 
whether the proposal complies, and then final documents filed with the territorial 
authority on completion. 

 
Legislative provisions 
 
10. Clause 11 with the proposed s35A in relation to additional information to be supplied 

in certain circumstances for project information memorandum (PIM) requires a 
statement as to whether the land is subject to natural hazards, however, no provision 
has been made to deal with making assessments as to site coverage rules, as part of 
the PIM assessment phase.  Ensuring that site coverage doesn’t go beyond permitted 
levels are crucial for ensuring adequate open space, sunlight access, maintaining 
character of a zone and to ensure that the permeable surface levels are maintained to 
prevent flooding with too much infill housing, even if there is not previously a natural 
hazard.  Instead, there is an exemption under clause 13 amending section 37 by 
inserting section 37(4) removing the application of the requirement for a certificate if a 
resource consent certificate is needed. This can also include a statement indicating 
whether the proposed building work is likely or unlikely to comply with the relevant 
development standards of the operative District Plan, including, but not limited to, 
building coverage, impervious area, and yard setbacks, indiscriminate infill 
construction of small stand-alone dwellings will have a negative cumulative impact on 



suburbs, creating more flooding issues than currently present. 
 

11. Clause 15 inserting section 42B and the conditions which the exemptions are subject 
to should have an addition s42B(3) inserted requiring these non-consented small 
standalone dwellings should meet Healthy Homes standards, whether they are used 
by family members or rented out, so that the standard of housing is suitable for 
residential occupancy.  We consider this especially important because there will be no 
routine council inspections to catch sub-par construction that might lead to unhealthy 
indoor environments (e.g. inadequate insulation installation or poor ventilation design). 
Whether owner-occupied or tenanted, every new dwelling should provide a safe and 
healthy living environment. We recommend inserting a new paragraph in s42B(3) to this 
effect. 

 
12. Clause 15 inserting section 42B(4) should have an additional requirement that Council 

issue a certificate confirming that the requirements of s42B(4)(a) and (b) had been met 
of the PIM.  This will be helpful for banks and financiers of approving funding and in 
terms of advancing final payments for work, insurers insuring the additions 
subsequently, and for purchasers and lawyers checking LIM and building records in the 
future when acting for purchasers, as they should not be expected to check over plans 
with the PIM, final plans and records of work, but should be able to just check that 
Council has confirmed that they have been received.   
 

13. We support clause 21 inserting a new section 317(1)(da) making failure to provide a 
certificate without good reason in relation to a non-consented small stand-alone 
building a grounds for discipline of a license building practitioner.   We note that a 
good reason is not defined.  We note that non-payment is not a good enough reason 
to refuse the certificate under s88 of the Building Act 2004.  What is a good reason?  
This is undefined. Our only concern is the phrase “without good reason,” which is not 
defined. In practice, what would amount to a “good reason” for failing to provide a 
certificate? Under the current law, as noted, an LBP cannot cite not being paid as a 
reason to withhold a Record of Work. We would want to ensure that this principle 
remains – non-payment or contractual disputes should not constitute “good reason.” 
It might be helpful for the legislation or subsequent regulations to clarify acceptable 
reasons (if any) for non-compliance. Perhaps the only “good” reasons might be 
matters outside the LBP’s control (such as serious illness or the work not actually 
being completed) 
 

14. Clause 22 inserting s392A exempts territorial authorities and their staff for in good faith 
stating something or omitting from a statement of description required by s35A.  We do 
not support this exemption of liability as homeowners are relying on Council to make 
the assessment accurately, and a failure to do so will put homeowners in an invidious 
position of having gone through a process, which they have paid for and built a granny 
flat which might then be uncompliant with even this legislation. This provision is an 
unjustified departure from established legal principles and is contrary to the public 
interest.  Delete Clause 22 of the Bill and the proposed new section 392A in its entirety. 
Territorial Authorities should be subject to the same duty of care and potential liability 
for negligence in performing their functions under this new regime as they are for all 



other functions under the Building Act 2004. 
 

15. It is important that the status of PIMs for non-consented small standalone dwellings 
be required to be recorded on LIM reports, bot their application and the filing of final 
certificates and plans so that parties buying or selling a house with a for non-consented 
small standalone dwellings can see that the proper process has been followed with 
confirmation from Council that complete as set out above. 

 
16. As lawyers working in the property industry, we see firsthand the catastrophic impacts 

of poorly built buildings and the devastation on owners and purchasers.  We strongly 
recommend that there is an audit function whereby territorial authorities are required 
to check up on a certain number of unconsented small stand-alone dwellings every 
year and report back to MBIE to check whether the checks and balances of this system 
are enough to provide protection to homeowners.  Cowboy builders could use the 
exemption and the associated reduction in monitoring to carry out non- compliant 
work.  The long-term costs of non-compliance are high, affecting public health and 
safety, insurability and liability.  The reduction in council oversight and shifting with no 
checking or site inspections passes the liability for non-compliance on to the industry 
and homeowners with the financial consequences for remedial work heavy. Post-
construction audits are a standard quality assurance practice in the construction 
industry internationally, providing a mechanism to verify compliance, identify defects, 
and maintain confidence in the built product.  Insert a new Part into the Bill that requires 
territorial authorities to establish and maintain a post-construction audit programme. 
This programme should require the physical inspection of a specified percentage of 
non-consented small stand-alone dwellings completed each year, with findings 
reported to the chief executive of MBIE. MBIE should be reporting on whether this new 
approach is working, and achieving its aims, or whether an unacceptable number of 
substandard dwellings are being built, and the legislation needs to be reviewed and 
either amended or appealed.  This change should not be allowed without some general 
oversight as to its effectiveness. 

 
17. Many people seeking to use this system may not be sophisticated in terms of 

researching and dealing with LBPs and ensuring that they complete the processes 
required.  There will need to be an investment in educating the public about the steps 
they need to take. The passage of the Bill must be accompanied by a significant, 
MBIE-funded public education campaign. This campaign must use clear, simple 
language to explain the new process, the specific duties and liabilities that fall upon 
the homeowner, the risks involved, and the importance of each step, particularly the 
final lodging of all documentation. This should include the provision of checklists and 
plain-English guides to assist homeowners in navigating their new responsibilities. 

 
 
 
 
 
 



CONCLUSION 
 

18. We would like to thank the Transport and Infrastructure Committee, for the opportunity to make 
submissions.   We would like the opportunity to make oral submissions. 
 

19. We would like to thank the Subcommittee of the Committee for working on these submissions, 
particularly Joanna Pidgeon and John Jon, on behalf of the Committee.  

 
20. If you have any questions or queries please contact the Committee Executive, Gandhya 

Senanayake gandhya.senanayake@thelawassociation.nz.  
 
 
Ngā mihi 
 [signature of convenor] 
 
 
 
 
Tina Hwang 
Convenor, The Law Association of New Zealand Property Law Committee  
Member, The Law Association of New Zealand Property Disputes Committee  
Member, The Law Association of New Zealand Civil Litigation Committee  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The views represented in this submission are not necessarily representative of the views of all TLANZ 
members but are those of individual TLANZ members or TLANZ committees who have responded to the 
consultation. 
 


