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1. The Auckland District Law Society (ADLS) is a representative organisation for all New Zealand lawyers and
has a leading role in the property area in New Zealand. The ADLS together with the Real Estate Institute of
New Zealand (REINZ) drafts the standard form of sale and purchase agreement, most commonly used form
of commercial deed of lease as well as running extensive continuing education programs. It is also involved
in advocacy within the property area on matters including unit title and cross lease reform. The ADLS
Property Law Committee is comprised by members across the country which have a particular focus on
property law. The ADLS welcomes the opportunity to submit on the Bill and to make some further
comments on matters relating to Land Information Memorandum (LIM) reports.

2. The LIM is an integral part of the buying and selling of land process in New Zealand. It is almost standard
for vendors selling a property to provide as part of their property information pack a LIM Report. Section
44A of the Local Government Official Information and Meetings Act 1987 states the mandatory
requirements for LIM reports limits to LIMs typically have the following disclaimers from Council stating:

“Disclaimer

This Land Information Memorandum (LIM) has been prepared for the applicant for the purpose of
section 44A of the Local Government Official Information and Meetings Act 1987.

The LIM includes information which:

Must be included pursuant to section 44A of the Local Government Official Information and
Meetings Act 1987

Council at its discretion considers should be included because it relates to land

Is considered to be relevant and reliable

This LIM does not include other information:

Held by council that is not required to be included
Relating to the land which is unknown to the council
Held by other organisations which also hold land information

Council has not carried out an inspection of the land and/or buildings for the purpose of preparing
this LIM. Council records may not show illegal or unauthorised building or works on the land.

The applicant is solely responsible for ensuring that the land or any building on the land is suitable
for a particular purpose and for sourcing other information held by the council or other bodies. In
addition, the applicant should check the Certificate of Title as it might also contain obligations
relating to the land.

The text and attachments of this document should be considered together.?

! Auckland Council LIM Disclaimer
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This Land Information Memorandum is valid as at the date of issue only.”

LIMs vary in cost depending on whether they are standard delivery (10 working days) urgent (3 working
days), depending on Council, and depending on whether the property is residential or commercial. Not all
Councils provide urgent LIM services. Often a LIM can be obtained but it refers to other reports held by
Council which are not supplied — including Geotech reports, applications for consent and similar which
contain important information. The purchaser or their lawyer then has to obtain a property file to access
the reports, taking further time and cost often depending on how digitised the Council is in relation to their
property information.

Purchasers are also encouraged to obtain building reports which can vary in cost depending on the skill and
expertise of the party providing the services.

Depending on the heat of the market, and whether properties are being sold during hotly contested
auctions or by negotiation with the market allowing conditional offers purchasers can look to do due
diligence on multiple properties before being successful with the cost of obtaining the necessary
information prohibitive. In a heated market, with prices rising faster than people can save there can often
not be enough time to obtain the information and purchasers feel trapped in FOMO - fear of missing out
and proceed with purchasing the property regardless. While the property market has softened and slowed,
many purchasers, particularly first home purchasers dealing with the squeeze of higher interest rates can
make false economies by not obtaining their own LIM report.

Purchasers however cannot rely on vendor provided LIM reports and are faced with either ordering a
further identical LIM, or risk placing reliance on the vendor provided LIM report without the ability to seek
redress if the LIM report is incorrect.? This can lead to any party wishing to purchase a property at auction
needing to each purchase their own LIM report which is not desirable. ldeally any party, (regardless of who
paid for it or who the LIM was addressed to) should be able to rely on the LIM as being correct at the date
of issue. There should an amendment to the legislation to enable this to happen.

Further LIM reports are often not as thorough as they could be for example despite paying for a LIM a client
is often required to do further investigation with the LIM being a stepping stone — eg to email a further
request to find out whether there are any funds owing under council residential retrofitting home schemes
which should be cleared by a vendor on sale. As many Councils no longer issue these loans it can be
difficult to get a response on these enquiries. There should be a requirement for that complete
information to be provided in LIM reports. If reports are referred to in the LIM report the reports should be
provided. Given the time pressures for carrying out due diligence and 10 working days being the time
within which the information is to be supplied, the clock starts again on receiving a LIM report to have to
obtain copies of reports and other information within a further 10 working days if the property file needs to
be ordered as well.

Amendments relating to LIMs

8.

10.

Disclosure of natural hazards and impacts and potential impacts of climate change is important. Auckland
and the surrounding regions with recent flooding have seen how important knowledge of these hazards is
essential, particularly with global warming, and how insurers increasingly take these factors into
consideration in pricing insurance and whether insurance is available. This will then also impact on banks’
willingness to lend. This will enable purchasers to make informed decisions and for their lawyers to advise
them properly.

Consistency of provision of information on these matters across the country is also important.

The “good faith” protection for local and territorial authorities of s44D in clause 8 is not defined. This
usually means an honesty and fairness criteria. This protection should not extend to protect authorities
from mistakenly or inadvertently omitting information and some clarity should be given to the extent of
this protection, otherwise there will probably be litigation until the courts define the boundaries of this

2 Monticello Holdings Limited v Selwyn District Council [2016] 2 NZLR 148
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protection and it would be better if the legislation provided the necessary clarity. If the Council omits
disclosing information it holds leading to a person buying a property which is comprised and would not
have been bought if the information had been disclosed the owner should be able to seek recourse. Parties
pay hundreds of dollars for these reports and want to be able to rely on them.

11. Clauses 12 and 13 (replacing s31 of the Act) provide some balance and protection in relation to withholding
information on National Security grounds.

ADLS supports the proposed amendments. We would however encourage the Select Committee to look at
further reform in this area.

We do not need to make on oral submissions on the actual proposed Bill other than discussion on the good
faith protection. We would like to be part of any discussion or submissions on wider reform of LIM reports as
outlined above.

Joanna Pidgeon
Convenor of the ADLS Documents and Precedents Committee
Member of the ADLS Property Law Committee
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