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REVIEW OF THE RETIREMENT VILLAGES ACT 2003 – OPTIONS FOR CHANGE 

SUBMISSION BY THE LAW ASSOCIATION 

INTRODUCTION: 

 

1. The Law Association (previously known as the Auckland District Law Society or ADLS) 

is a national lawyers membership organisation with multiple committees including 

the Property Law Committee (“the Committee”) where approximately 15 

experienced lawyers meet monthly to discuss various issues in relation to property 

law.  

 

2. The Committee has been asked to provide feedback on the above Review and have 

set out comments below with reference to each specific question that we have 

chosen to address. 

 

3. This submission has been made by members of the Committee following close 

consideration of the ‘Review of the Retirement Villages Act 2003: Options for change 

Discussion Paper, August 2023’, as released by the Ministry of Housing and Urban 

Development.  

 

 

SUBMISSION: 

Numerals in italics refer to the question numbers ascribed in the Discussion Paper, August 

2023. 

 

Part A: Opening Statement 

4. It is The Law Association Property Law Committee’s submission that this review 

provides an opportunity to consider different retirement village models rather than 

simply make modest changes to the status quo model. The Committee believes that 

the government should consider different retirement village models from other 

similar countries that have been successful rather than stick to the prevalent New 



Zealand model. For example, significant numbers of Australian, English and European 

retirement villages work on the rental of unit model. If the legislation could include 

the flexibility of new rental models it could open the market to new operators - e.g. 

the "Ockham" style rental operators. This is an exciting opportunity for new models 

of retirement village living to be introduced.  

 

Part B:  Moving in  

 

Disclosure Statements:   

5. Questions 4-7:  We do not consider that Option 1 (two documents) is in the residents’ 

interests, there are already plenty of documents and adding one more increases the 

risk of confusion.  The Committee’s preference is for Option 2 as we would prefer to 

see only one document, necessarily shorter than most present Disclosure Statements 

and written in plain language, but certainly incorporating the format of the 

Retirement Village Association’s Summary of Key Terms.  From experience, the 

language used in a significant number of Disclosure Statements at present stems 

from the questions asked in the Ministry’s standard form document.  A considered 

set of headings would be helpful but not essential. 

 

6. Our preference for Option 2 is, however, conditional.  Clause 55(a) of the Discussion 

Paper suggests a limit of 15 pages or 6,000 words.  Regulation 38(1)(a) currently 

requires all disclosure statements to be produced “in a large font” (although 

compliance appears to be somewhat erratic).  We suggest that an upper limit of 6,000 

words is more acceptable than a limit of 15 pages, as a page limit might act as a 

disincentive to an operator who is looking to make their disclosure statement easier 

to read.  We would, however, prefer no page or word limit. 

 

7. The inclusion in Option 2 of a separate village comparison, similar to Appendix 1, 

would be helpful to the pending resident and family in order to understand the 

financial consequences of their choice of which Retirement Village to proceed with.  

 

8. Question 5:  Information about the previous 12 months’ sales of an Occupation Right 

Agreement (ORA) by unit is helpful in advising clients.  Disclosure is presently 

required by Regulation 18(2)(j) and we see no reason to change its status from 

‘mandatory’ to ‘on request’. 

 

Occupation Right Agreements:  

9. Question 8-10:  A partially standardised form of ORA could assist with understanding 

but should not introduce new terminology.  “Licence to occupy”, for example, is not 

a defined term in the Retirement Villages Act 2003 (RV Act), it is only one of the types 

of contractual arrangement commonly encountered in a retirement village and is 



included within the definition of “Occupation Right Agreement”.  Any form of 

standardised ORA (to whatever level) should stay with terms defined in legislation. 

 

10. Our preference therefore is for Option 2 (partially standardised with variable 

commercial terms).  We do not, however, agree that the cooling-off period should be 

extended to 90 days (as suggested in clause 86 of the Discussion Paper).  Monies paid 

by a Resident must be held by a stakeholder until the cooling-off period has expired 

(section 29 of the RV Act) and to hold it for 90 days is to deprive both the Operator 

of funds to which it is otherwise entitled, and will deprive the outgoing Resident of 

the ability to be repaid until funds are available to do so. 

 

11. One legal issue we have seen in practice over the years is where a Resident has been 

permitted by the Operator to move into a unit before the expiry of the cooling-off 

period, the Resident has died before the expiry of the cooling-off period, and the 

executor has taken advantage of the timing to cancel the ORA on the basis that it is 

within the cooling-off period.  Legally, we do not believe that this is consistent with 

section 28(2)(a) of the RV Act which requires a resident to have an “intention … to 

cancel the agreement”.   

 

12. Termination of the ORA following the death of a Resident should follow the process 

described in the ORA, irrespective of the date of death. We would welcome a 

statutory provision to prohibit an executor purporting to exercise the power to cancel 

during the cooling-off period, particularly if officials are minded to extend the 15 

working day cooling-off period.  Extending this period to 90 days simply exacerbates 

the issue. 

 

13. Question 14:  We do not agree that conveyancers should be able to advise intending 

residents on ORAs.  An ORA is largely a bundle of rights, most of which are unrelated 

to real property. Conveyancers are not trained in matters of contractual fairness or 

unfairness, preparation of Wills and Enduring Powers of Attorney (both of which 

intending residents typically must have before moving into a retirement village), the 

role of the statutory supervisor, or the ability to access and/or transfer to a higher 

level of care.   

 

Part C:  Living in 

 

Maintenance of operator-owned chattels and fixtures:  

14. Questions 15-18:  We agree the definition of “retirement village property” in the 

Retirement Villages Code of Practice 2008 (Code) to include operator-owned 

chattels.  The condition of chattels as part of a changeover of residents should be 

provided so there is a reference in the event of future dispute on whether the chattels 



require upgrade or replacement.  We agree that the carve-out for intentional or 

reckless damage caused by a resident is fair to all parties.  We agree that marks due 

to the use of mobility aids and incontinence should be classified as “fair wear and 

tear”.   This kind of wear and tear is foreseeable in a retirement village.   

 

15. The officials might also consider where the line might be drawn – is contamination of 

a unit fair wear and tear where the Operator was aware that the resident was a heavy 

smoker, for example?  Is damage caused by pets deemed to be considered as fair 

wear and tear? 

 

Replacement of chattels:   

16. Question 19:  In our experience, most Operators will voluntarily upgrade/update 

Operator-owned chattels, particularly where interest is being sought from 

prospective residents in an ORA for a vacant unit.  Perhaps guidelines on the usual 

economic life of chattels should be considered to encourage reluctant Operators to 

upgrade/update?  The proposed change is for the operators to meet the costs of 

replacing or upgrading chattels and fixtures when they wear out.   

 

17. Questions 22,23: We agree with an independent new dispute resolution scheme to 

deal with the problems with the current dispute resolution scheme.  

 
18. Questions 24,26,27:  The Committee questions where the liability to pay costs will lie.  

“Free” advocacy support for Residents will need to be paid by someone.  Any 

suggestion that a Resident should contribute to costs will likely be strongly repelled 

by Residents, likewise if a similar principle were to be applied to require an Operator 

to pay all costs (as at present, although it has been known to encourage Operators to 

take a more active role in achieving a resolution outside the statutory scheme).  From 

experience, even Residents who can comfortably afford legal assistance will likely 

object to paying anything in excess of a filing fee.  Our preferred view is that the 

Resident and the Operator should each share some responsibility for cost 

contribution, but we offer no suggestion as to quantum.  A free scheme will, in our 

view, encourage frivolous and/or vexatious claims that might otherwise be dealt with 

by good communication between Residents (collectively) and the Operator. 

 

Moving from retirement village living into aged residential care: 

19. Questions 28-30:  We are aware of the best practice guidelines prepared and 

published by the Retirement Villages Association and support these.  We have seen 

a noticeable improvement in disclosure by Operators who follow these guidelines, 

and encourage officials to adopt the disclosure requirements described in this model.  

We note, though, that the provision of care, and the rules under which a Resident 

might transfer to full-time residential care, are organic.  The policies in place at the 



date of the disclosure statement or the ORA may have differed significantly by the 

time a resident is seeking a transfer to care.  Arguably, statements about transfers to 

care should not be included in a disclosure statement on the basis that they describe 

what might happen at an unknown future date, whereas the remainder of the 

disclosure statement describes what is in place at the date stated on its face. 

 

20. Question 31:  We do not agree that a transfer into aged residential care warrants the 

payment of a second fixed deduction, and note there is no common approach to this 

issue among present day operators who allow such transfers.  We do support better 

Resident access to the provision of quality in-home care and invite officials to 

investigate a legislative environment where this type of care can readily be made 

available to Residents in a cost-effective manner. 

 

Minimum building standards for villages:   

21. Questions 33-36:  In our view, retirement village accommodation in New Zealand is 

generally maintained to a high standard, particularly in geographical areas where 

competition between villages to attract new Residents can be intense.  That said, we 

do not object in principle to retirement village units being required to meet the 

healthy home standards described in the Residential Tenancies (Healthy Homes 

Standards) Regulations 2019 (Standards), although we do suggest an appropriate 

exemption be available for units which are scheduled to be demolished or 

significantly remodelled. 

 

22. The problem is with villages that are small (commercially uneconomic), old (where 

replacement may be a cheaper alternative to upgrading) and/or villages owned and 

operated by fiscally-constrained entities (seen more among the religious and welfare 

operators).  The imposition of the healthy home standards may necessitate spending 

capital that is simply not available.  If the healthy homes standards are introduced for 

retirement villages, perhaps officials could consider a scheme through which 

Operators of registered retirement villages may be able to access funding for such 

expenditure?  If financial assistance is available, it makes sense to require that all 

units in retirement villages in New Zealand comply with the Standards within a 

certain timeframe, subject to the exemption noted in the previous paragraph. 

 

Part D:  Moving out 

 

Repayment of capital sum when a resident moves out:   

23. Questions 37-43:  Assumption – this matter applies only where the Operator retains 

the right to sell a new ORA for a vacant unit, not where the Resident controls the sale 

or dictates the sale price.   It is essential that a mandatory time frame of 6 months be 

imposed with interest at a pentalty rate to be paid if the sum isn't paid within the 



time frame.  Maybe there is provision to allow the parties to agree to a longer period.   

 

24. Skewing an otherwise level playing field will, in our view, create confusion and 

resentment in the marketplace, for both Residents and Operators.  We do agree that 

Residents should be entitled to interest on their capital while it remains locked up in 

a village, and we also agree that Residents should be entitled to be more fully 

consulted about the marketing process (what difficulties are being encountered by 

the Operator in having the unit cleaned, renovated or updated, for example). 

 

25. Questions 44, 45: We agree the proposals, if implemented, should apply to existing 

ORAs.    The change should benefit existing Residents.  

 

Outgoings and other fees:  

26. Questions 46-47:  We agree that the payment of weekly fees should cease once the 

unit is vacated by the resident.  

 

27. We do not believe it is good law for legislation to be retrospective.  Any change should 

be to new ORAs that are negotiated and agreed after the date of the change. 

 

Repayment of fixed deductions (deferred management fees):   

28. Questions 48-51:  We agree that the accrual of fixed deductions should cease on the 

date the unit is handed back to the Operator. There should perhaps be provsion to 

allow oprators to move chattels and place them in storage and charge storage costs 

instead of making fixed deductions. 

 

29. The definition of “fixed deductions” should be carefully considered as part of any 

partially standardised form of ORA.  It makes sense for all Operators and Residents 

to be working with a term where the definition is consistent across the industry. A 

full definition of how the fixed deduction is calculated is needed. 

 
30. We agree the proposal should apply to existing ORAs.  

 

Treatment of capital gains/losses:   

31. Questions 52-54:  We agree that a Resident should only be liable for a capital loss on 

sale of a new ORA for their unit to the same extent as they would be entitled to any 

capital gains.  So, if an ORA specifies that a Resident is entitled to a 50% share in a 

capital gain, that Resident should equally be liable for a 50% share in a capital loss.  

In practice, it is unusual to see an ORA offered in the current market that imposes a 

liability on a Resident for capital loss, and almost all that do also offer a share of a 

capital gain (if any) – we believe this is fair. We recommend that it becomes 



mandatory for the resident to share in at least  50% of the capital gains.   

 

32. If a position is chosen that requires a Resident to share in a capital gain and/or a 

capital loss, we would like to see a formula put in place that can be consistently 

interpreted and applied around calculation of the quantum of gain and/or loss. 

 

33. We do not believe it is good law for legislation to be retrospective.  Any change should 

be to new ORAs that are negotiated and agreed after the date of the change. 

 

Part E:  Future-proofing the definition of retirement village 

 

Definition of retirement village:   

34. Questions 55-57:  We generally have no issue with the definition of ‘retirement 

village’ in section 6 of the RV Act.  As lawyers, we confirm to a client who is a 

prospective retirement village resident whether or not a particular village is 

registered under the RV Act (and, if it is, that they will enjoy the rights and protections 

of a registered retirement village – and if it is not registered, their rights and 

protections will be significantly fewer), from which point it becomes a decision of the 

client to proceed with the purchase of an ORA. However, in our view, the definition 

of a retirement village needs expansion to include other models, including rental 

options.  

 

 

Part F:  Other topics 

 

35. Insurance cover for retirement villages:  Questions 58-61: 

 

(a) Sum insured:  We believe that the existing insurance requirements described in 

clause 22 of the Code are fit for purpose.  The principal obligation on an Operator, 

following an insured event, is to repair or replace, not to pay out.  Full 

replacement insurance must, therefore, be the preferred insurance product.  

Alternative policies are already provided for in the Code, but the overarching 

requirement is that insurance be “to the satisfaction of the statutory supervisor”.  

We agree. 

(b) Option to pay out:  We agree that, to the extent possible, retirement village 

insurance policies should enable Residents to be paid out but only if repair or 

replacement is not an option.  We do not agree that being paid out should be an 

option to be selected by a Resident, it must be the end result of the process 

described in clause 47 of the Code.  Again, the oversight of the statutory 

supervisor is vital. 



(c) Excess:  We were not aware that this was an issue as we have seen no evidence 

to suggest that Operators are attempting to pass on insurance excesses where 

the Resident is not at fault.  We support the matter being specified in legislation, 

if indeed there is a problem and if that approach is the appropriate remedy. 

 

Security for residents’ capital sums:   

36. Question 62-64:  Present practice, in our experience, is for a statutory supervisor 

contractually to hold a first ranking encumbrance security registered over retirement 

village land (principally to protect the amounts collectively owed to residents at any 

one time, plus the ongoing delivery of promised services) and a second (or 

subsequent) ranking general security registered over non-land assets (principally to 

give the statutory supervisor the right to appoint a receiver to the village, if required).  

Historically, the two have sometimes been combined into an all-obligations mortgage 

registered over land.  Commercially, the banking sector accepts such securities held 

by the statutory supervisor. We agree that such matters could usefully be a legislative 

requirement. 

 

37. As an extension of securities, we ask that officials consider how land-based registered 

securities might be applied to (a) freehold land and (b) leasehold land.  It is not 

unusual for a retirement village to be operated on leasehold land, and although the 

leasehold owner will typically accept a first ranking land-based security to be 

registered over the leasehold interest, the freehold owner may be unwilling to allow 

the statutory supervisor a first ranking security over the freehold land.  This is an 

inconsistency that could be addressed through legislation. 

 

38. A similar issue exists with the registration of the memorial under section 21 of the RV 

Act.  We are aware that there has sometimes been disagreement over whether the 

memorial should be applied to both freehold and leasehold land interests rather than 

just the leasehold interest.  We ask that officials amend section 21 to make the matter 

clear.  We would prefer to see the memorial registered over both types of land. 

 

Culturally responsive services:   

39. Question 66-68:  We consider that the delivery of culturally responsive services and 

models of care are commercial, not legal, matters.  Individual operators may wish to 

differentiate themselves in the market place by targeting specific groups (be they 

based on ethnicity, religious belief, gender diversity, sexual preference, or whatever).  

Such retirement villages have historically been established and operated thus (Ons 

Dorp in West Auckland and Bethesda in South Auckland, for example) but now 

welcome residents from outside the target group.  We would prefer to see an 

environment of inclusivity rather than Villages targeting certain types of Resident. 



 

Code of Practice and Code of Residents’ Rights:   

40. Questions 77-82:  We are aware that a decision was made some years ago that a 

redraft of the Code of Practice using better language was desirable, and work was 

carried out to achieve that end.  We would encourage the delivery of that decision.  

The Code of Residents’ Rights is a series of statements of broad principle and, as such, 

we suggest it achieves that objective in its current form. 

 

Application of the Real Estate Agents Act 2008:   

41. Question 84,85:  We agree that the sale of ORAs should be completed by trained 

personnel who are accountable for representations made, but do not agree that the 

sale of ORAs should be handled only by licensed real estate agents.  At present it is 

typically the small owner/operator villages that utilise the services of a real estate 

agent, most of the larger operators will have a sales team skilled and trained in the 

detail of the Village’s operation and a resident’s role within that operation. 

 

42. Cost is one issue with using a real estate agent.  A real estate agent’s costs are usually 

recoverable from the outgoing resident as a disbursement, and this is currently the 

case with the villages of which we are aware that use the services of an agent.  Costs 

might typically be in the order of $10,000 to $20,000 (or more) per ORA.  This, 

however, further reduces the payment that the outgoing resident will receive from 

the sale of a new ORA.  From experience, real estate agents can be unfamiliar with 

the nuances of an ORA – it is not the sale of real estate, after all, it is the sale of a 

rights-based lifestyle – and in some cases an agent can be surprisingly belligerent (the 

retention by the agent of any deposit paid is a perennial issue). 

 

43. An exception might be where an Operator is selling ORAs in a new development, and 

where a real estate agent will assist with marketing of the retirement village as a 

complex, rather than selling a standalone ORA.  We do not have an issue with such 

associated costs being for the Operator’s account. 

 

44. To carve out an activity under the RV Act and to move it – at significant cost – under 

the umbrella of an unrelated Act appears counterintuitive.  We have seen no 

evidence to suggest that the mandated engagement of licensed real estate agents for 

the sale of ORAs in retirement villages is necessary, desirable, or in the best interest 

of Residents or Operators. 

 

 

The Committee is grateful for the opportunity to make submissions in respect of the Review 

on behalf of The Law Association. Please contact daniel.conway@thelawassociation.nz 

mailto:daniel.conway@thelawassociation.nz


Property Law Committee Executive, if you have any questions. 

 

The Committee is happy to discuss the above submission if that would be considered helpful.  

 

 

Yours Sincerely, 

 

 
 

Stella Chan 

Co-Convenor, The Law Association Property Law Committee 
 

 
  

 

 

 


