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The Law Association is a national lawyers membership organisation which is responsible for
drafting many of the standard forms and business agreements used by most people in New
Zealand for the sale and purchase of land and leasing, often in consultation with the Real Estate
Institute of New Zealand.

This submission has been made by members of The Law Association Property Law Committee
following consideration of the Residential Property Managers Bill.

1. Background

1.1  The purpose of the legislation is to promote public confidence in the delivery of
residential property management services and to protect the interests of property
owners, tenants, and other consumers. This is a continuation of legislative reform in
areas such as unit titles where body corporate managers are now subject to a regime
requiring greater accountability than in the past, but without the same registration and
oversight as proposed here, but there are elements of accountability in that legislation
such as disclosures of conflicts of interest and other matters which appear to be gaps in
the legislation which need to be addressed.

1.2 Confidence is sought to be promoted and protection of landlords and tenants by:
a. establishing professional entry requirements
b. establishing industry practice standards

c. providing accountability through a complaints and disciplinary process.

1.3  Adequate time needs to be provided in terms of transitioning into the new regime given
the numbers who will need to apply for licences and qualify.

2 Preliminary Provisions — Part 1
2.1 The s5 definition of residential property management services in the Bill is very broad

covering work and services done. Licensed Real Estate agents are able to hire non-
licensed assistants with guidance provided as to the scope of work which might be
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undertaken?, covering finding buyers or listings, assisting at open homes, arranging
appointments, support around the office. Given the breadth of the definition of
“residential property management services” which are set out we see the need for more
clarity. We haven'’t seen the regulations yet, but note under s10(b) there is provision for
exemption regulations and would anticipate that in the regulations there will be
exemptions for assistants or administrative people in a business which could handle
similar elements as set out in the real estate guidelines such as dropping off keys to
tenancies, assisting with tenancy viewings (but not leading them), liaising with Trademe
etc for the placement of rental listings overseen by the licensed manager, compiling and
sending out inspection reports to owners/tenants, working in accounts and setting up
bond payments to Bond Services etc. It is important that there is provision for utilisation
of unlicensed people for these administration support roles to keep costs down and keep
businesses economically feasible. Unless there are some exemptions for administrative
components in regulations, the definition of “residential property management services”
needs to be clearer in carve outs of tasks which are more tenant facing in terms of
contract formation and those which are more administration based which might be
carried out by unqualified administration support people supervised by managers with
licences.

2.2  We would understand that as the definition of “residential property management
services” as being required to be provided “in trade” would exclude family or friends of
property owners providing these services from being covered by the legislation.
However, better clarity could be given as to what the term “in trade” means. If a family
member charged for any residential property management services would they then be
in trade, or is being “in trade” when someone regularly or habitually provide residential
property services — so charging one person to manage their property wouldn’t be covered
but if you managed two or three you would be covered? What if a family member did not
charge, but was managing two or three, or five? The Commerce Commission provides
some factors as being relevant, including whether they:

regularly or habitually offer to sell goods or services

make, buy or obtain goods with the intention of selling them

are GST registered

have staff or assistants to help manage their sales

« have incorporated a company or set up another type of trading vehicle.?

It is important that the legislation is clear as to what the term means as it is a key gate
keeping term as to whether the legislation applies or not, and as the consequences of
being convicted of an offence under s13 of the Bill are quite high there needs to be clarity
over this issue.

L https://www.rea.govt.nz/real-estate-professionals/the-sales-process-and-general-guidance/non-licensed-
assistants/#:~:text=Support%20around%20the%200office&text=answer%20the%20phone%2C%20take%20messages,data%20and%20pr
epare%20the%20appraisal)

2 Commerce Commission - What is being 'in trade'? (comcom.govt.nz)



https://www.rea.govt.nz/real-estate-professionals/the-sales-process-and-general-guidance/non-licensed-assistants/#:~:text=Support%20around%20the%20office&text=answer%20the%20phone%2C%20take%20messages,data%20and%20prepare%20the%20appraisal
https://www.rea.govt.nz/real-estate-professionals/the-sales-process-and-general-guidance/non-licensed-assistants/#:~:text=Support%20around%20the%20office&text=answer%20the%20phone%2C%20take%20messages,data%20and%20prepare%20the%20appraisal
https://www.rea.govt.nz/real-estate-professionals/the-sales-process-and-general-guidance/non-licensed-assistants/#:~:text=Support%20around%20the%20office&text=answer%20the%20phone%2C%20take%20messages,data%20and%20prepare%20the%20appraisal
https://comcom.govt.nz/business/your-obligations-as-a-business/what-is-being-in-trade
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2.3  We note that section 8 of the Bill excludes the Bill's application to Kainga Ora, registered
Community Housing Providers (CHPs) and landlords and their employees from being
covered by the Bill. We are concerned however that Kainga Ora and CHPs may be able
to hire as residential property managers for their organizations people who have been
banned from being residential property managers. Tenants of Kainga Ora and CHPs can
be some of the most vulnerable tenants in the country. We would support the people
who fail the eligibility criteria under s17 of the Bill, people being prohibited from being
licensed under s18 of the Bill, or those who have had their licence cancelled being also
prohibited from being employed in the residential property management industry even
for excluded organizations like Kainga Ora. These people should not be working within
the public housing sector.

3 Licences — Part 2

3.1  We support the two-tier approach requiring residential property management companies
to be subject to regulation as well as individual residential property managers.

3.2 Section 7 eligibility for licences - will there be some “grandfathering” for existing
experienced residential property managers, with them say being able to sit an exam
where they can qualify, or will everyone be expected to attend courses, and how long
and intensive will the courses be and who will provide them? There is no information
provided as to what is intended for these matters in the proposed regulations.

3.3 Should negative findings about the property manager personally by the Tenancy Tribunal
be required to be disclosed when applying for an initial licence or licence renewals?

3.4  There seems to be an omission in not containing a section similar to s44 of the Real
Estate Agents Act 2008 (REAA) governing the control of partnerships and companies
that are residential property managers:

“44 Special provisions in respect of partnerships and

companies

(1) A person must not, after the issue to him or her of an agent’s licence,
enter into partnership with any person in respect of his or her business
as an agent without the prior approval of the Authority; and the
Authority must refuse to grant its approval unless it is satisfied that the
proposed partner holds an agent’s licence.

(2) Ifacompany is the holder of an agent’s licence, at least 1 officer of the
company must, at any given time, hold an agent’s licence.”
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35 Section 24 — there should be a discretion for the Registrar to determine vexatious
objections which may be rejected by the Registrar and not the ability for an objector to
request a hearing to be made whenever a notice of objection is made, otherwise this
system could become quite unwieldy and burdensome, particularly in the setup phase.
We suggest a similar regime as per the provisions of s58(3) of the Bill.

3.6 Section 31 of the Bill has the licence term for a period of 1 year. We think it is vital that
the cost of compliance does not put unnecessary burden on the market and that the
costs of compliance don’t outweigh the benefits. We suggest that rather than annual
licensing, that licences have a two-year term, with the same period to apply to the
continuing education requirements.

4, Duties of licensees and register of licences — Part 3

4.1 Section 47 of the Bill requires the holding of money received in providing the services in
a trust account. We note there is currently no equivalent to s125 of the REAA requiring
the audit of the trust account:

“125 Agents’ trust accounts to be audited

(1) Every general or separate trust account of an agent must be audited at
the times and in the manner prescribed by regulations made under this
Act.

(2) All information obtained by an auditor in the course of the audit of any
trust account under this Act must be treated as confidential.

(3) Subsection (2) is subject to any rights of disclosure that may be
prescribed for the purposes of the audit.”

This seems to be an omission — although we note the Authority may direct an audit under
s119 of the Bill. Regular audit should be a standard requirement.

4.2 Section114l of the Unit Titles Act 2010 (UTA) requires body corporate managers to
disclose conflicts of interest to their body corporates. There is no such requirement to
disclose conflicts of interest to property owners in this legislation which is an omission,
or perhaps this might be dealt with in the Code of Conduct. The Secret Commissions
Act 1910 is old legislation and there should be an express provision in this legislation or
the code requiring property managers to disclose rebates, percentages, referral fees,
kickbacks and so on that they might receive, particularly for obtaining services on behalf
of property owners such as repairs and maintenance. This should be an on-going
obligation. Section 136 of the REAA deals with this:
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“136Disclosure of other benefits that licensee stands to gain

from transaction
(1) Alicensee who carries out real estate agency work in respect of a transaction
must disclose in writing to every prospective party to the transaction
whether or not the licensee, or any person related to the licensee, may
benefit financially from the transaction.

(2) Subsection (1) does not apply to any matter disclosed under section
128 or 134.

(3) The licensee must make the disclosure required by subsection (1)
before or at the time that the licensee provides the prospective party
with any contractual documents that relate to the transaction.

(4) For the purposes of this section, an agent does not benefit financially
from a transaction merely because of any commission payable to the
agent under an agency agreement in respect of the transaction.

(5) A contract entered into in contravention of this section may not be
cancelled merely because of that contravention.”

4.3  We also note that the Code of Conduct for Body Corporate Managers requires them to
comply with the UTA and to acquire a good understanding of it:

“3. Complying with Act and this code

A body corporate manager must comply with—

(@  all relevant requirements of the Act, these regulations, including this
code, and other legislation applicable to the body corporate for which
the manager has responsibility (including financial management and
reporting responsibilities); and

(b)  the requirements of the Act and these regulations, including this code,
applicable to body corporate managers.

4 Acquiring understanding of Act and this code

A body corporate manager must acquire a good understanding of the Act,
these regulations, including this code of conduct, and other legislation and
issues on which they are advising, or in relation to which they are acting on
behalf of, the body corporate.”


https://www.legislation.govt.nz/act/public/2008/0066/latest/link.aspx?search=sw_096be8ed81bb2921_code_25_se&p=1&id=DLM1152121#DLM1152121
https://www.legislation.govt.nz/act/public/2008/0066/latest/link.aspx?search=sw_096be8ed81bb2921_code_25_se&p=1&id=DLM1152121#DLM1152121
https://www.legislation.govt.nz/act/public/2008/0066/latest/link.aspx?search=sw_096be8ed81bb2921_code_25_se&p=1&id=DLM1152130#DLM1152130
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There is no such legislative requirement for residential property managers to comply with
the Residential Tenancies Act of 1986 (RTA) and to acquire a good understanding of the
RTA either. This is an important gap.

4.4 The Code of Conduct for Body Corporate Managers requires them to ensure their staff
comply with the legislation and that they maintain competitive pricing. We note there is
no such similar requirements for residential property managers:

7 Employees of body corporate managers

A body corporate manager must take reasonable steps to ensure that any
person they employ, contract, or engage complies with the Act and these
regulations.

8Competitive prices

A body corporate manager must ensure that the goods and services they
provide are supplied at competitive prices.

4.5  We note that there is no obligation for the property manager to act in the best interests
of the landlord as their agent. This removes some accountability in terms of holding
property managers to account, although there might be seen to be a need to balance
acting in a landlord’s interest with that of the tenant, and responsibility to comply with the
legislation but these principles should be considered in the code of conduct.

4.6 Section 57(1)(e)(v) we would suggest the last 6 years of disciplinary matters rather than
3 years as the period of information covered.

5. Complaints and discipline — Part 4

5.1 We support the format of the regime and the concepts which generally follow those under
the REAA.

5.2 We note s74 is taken from s93 of the REAA in relation to real estate agents. Given the
ongoing nature of property management, which is different to sales, additional powers
such as to order the transfer of records and funds held to a new residential property
manager could be desirable if a landlord wants to change property manager. Also, an
order to pay funds held to a party could also be useful.
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6. Real Estate Agents Authority — Part 5

6.1 We support the utilisation of the Real Estate Agents Authority to govern residential
property managers for the purposes set out in the Bill.

7. Miscellaneous — Part 6

7.1 We support under s146 of the Bill the amendment to the RTA inserting S109AA allowing
the Tenancy Tribunal to require landlords to have their property managed by a licensed
residential property manager if they have been found to be in breach of any of the
following sections of the RTA twice or more within a five-year period.

7.2 We note that pursuant to s107 the Authority may make practice rules that include or
provide for a code of professional conduct and client care which is similar to the
provisions in REAA. We note that there is no opportunity for the public to submit on
those elements, which makes it important for the legislation to contain the necessary
base information.

7.3  We have observed that a small number of residential property managers currently do not
always disclose to their landlords they represent when Tenancy Tribunal proceedings
have been filed by tenants against landlords, and as they are often the address for
service the landlord may be oblivious to the Tribunal proceedings. There should be a
specific requirement in any code of conduct to promptly disclose these matters to
landlords and to have on-going disclosure whenever they are served such documents
on behalf of the landlord.

Thank you for the opportunity to make submissions in respect of the Residential Property
Managers Bill. Please contact Daniel.Conway@thelawassociation.nz Committee Executive to
The Law Association Property Law Committee, if you have any questions.

Yours sincerely,

Joanna Pidgeon

Convenor, The Law Association Documents and Precedents Committee
Member, The Law Association Property Law Committee
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